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Court of Appeals of the District of Columbia 

No. 6026. 

Beulah C. Wachtmeister, Appellant 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

No. 6027. 1 

Beulah C. Wachtmeister, Appellant, 

vs. 

i 

Guy T. Helvering, Commissioner of Internal Revenue. 

No. 6028. 

Beulah C. Wachtmeister, Appellant, j 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

I 

- i 

1 Docket No. 51943. 

I 
i 

Beulah C. Wachtmeister, Petitioner, j 

vs. 

Commissioner of Internal Revenue, 

Appearances: 

For Petitioner: J. G. Gamble, Esq., A. R. Williams, Esq. 
For Respondent: R. H. Transue, Esq., W. E. D^vis, Esq. 

Docket Entries . 

1931. I 

Jan. 12. Petition received and filed. Taxpayer! notified, 
(Fee paid.) 

Jan. 12. Copy of petition served on General Counsel. 

Feb. 11. Motion to dismiss filed by General Counsel. 

I 

1—6026a i 
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1931 

Feb. 13. Hearing set March 4, 1931 on motion. 

Feb. 26. Resistance to respondent’s motion to dismiss 
filed by taxpayer. 3/2/31 copy served on Gen¬ 
eral Counsel. 

Mar. 4. Hearing held before Mr. Marquette, Division 1, 
on motion to dismiss or require verified peti¬ 
tion. Ordered April 30 to file verified petition. 

Mar. 4. Order that motion to dismiss be denied, petitioner 
given until 4/30/31 to file properly verified pe¬ 
tition entered. 

Apr. 15. Amended petition filed by taxpayer. 4/16/31 
copy served. 

Apr. 23. Motion to transfer to the Des Moines, Iowa, Cir¬ 
cuit Calendar filed by taxpayer. No action at 
this time. 

June 11. Answer to amended petition filed by General 
Counsel. 

June 26. Copy of answer served on taxpayer—Circuit Cal¬ 
endar. 

Sept. 28. Motion for leave to file amended petition, amend¬ 
ment tendered, filed by taxpayer. 10/1/31 
granted. 

Oct. 5. Copy of motion and amended petition served on 
General Counsel. 

Nov. 21. Answer to amended and substituted petition filed 
bv General Counsel. 11/23/31 copv served. 

1932. 

Aug. 8. Hearing set Sept. 12, 1932 at Des Moines, Iowa. 

Sept. 12. Hearing had before W. C. Lansdon, Division 8. 

Submitted on merits. Stipulation of facts filed. 

Petitioner’s brief due 45 days, respondent’s 

answer fifteen davs thereafter. Petitioner has 

* 

15 days to answer respondent. 

Sept. 26. Transcript of hearing of 9/12/32 filed. 

Oct. 25. Brief filed bv taxpaver. 10/28/32 copv served. 

1933. 

Feb. 27. Opinion rendered—W. C. Lansdon, Division 8. 
Decision will be entered for respondent. 

Mar. 3. Decision entered—W. C. Lansdon, Division 8. 

May 29. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

May 29. Proof of service filed by taxpayer. 
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, I 

May 29. Praecipe filed. 

Mav 29. Proof of service filed. 

* 

May 29. Agreed statement of evidence lodged. 

May 29. Proof of service filed. 

June 3. Agreed statement of evidence approved and or¬ 
dered filed. 

3 Docket No. 52760. ! 

Beulah C. Wachtmeister, Petitioner) 

vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances: j 

For Petitioner: J. G. Gamble, Esq., A. R. Williams, Esq. 

For Respondent: R. H. Transue, Esq., W. E. Davis, Esq. 

Docket Entries. 

1931. I 

Feb. 12. Petition received and filed. Taxpayer notified. 
(Fee paid.) j 

Fel). 12. Copy of petition served on General Ccjunsel. 

Mar. 7. Motion for circuit hearing at Des Moines, Iowa 
filed by taxpayer. I 

Mar. 6. Motion to dismiss filed by General Counsel. 

Mar. 11. Hearing set March 25, 1931 on motion) 

Mai*. 25. Hearing had before Mr. Arundell and ]Mr. Good¬ 
rich on motion to dismiss—amended petition 
by April 30, 1931. I 

Mar. 25. Order that petition be given until Aprjl 30, 1931 
to file amended petition—respondent given 
usual time to answer entered. 

Apr. 15. Amended petition filed by taxpayer. 4/16/31 
copy served on General Counsel. 

June 13. Answer to amended petition filed by General 
Counsel. 

July 7. Copy of answer served on taxpayer—Circuit cal¬ 
endar. 

Sept. 28. Motion for leave to file amended petition filed by 
taxpayer—amended petition tendered.! 10/1/31 
granted. 10/6/31 copy served on General 
Counsel. 
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1931 

Nov. 21. Answer to amended and substituted petition filed 
bv General Counsel. 11/23/31 copv served. 

1932. 

Aug. 8. Hearing set in Des Moines, Iowa, beginning Sept. 

12, 1932. 

Sept. 12. Hearing bad before Mr. Lansdon on merits. 

Submitted. Stipulation of facts filed. Peti¬ 
tioner’s brief due in 45 days—15 days to reply 
to respondent. Respondent given 15 days to 
reply to petitioner. 

Sept. 26. Transcript of hearing of Sept. 12, 1932 filed. 

Oct. 25. Brief filed by taxpayer. 10/28/32 copy served 
on General Counsel. 

1933. 

Feb. 27. Opinion rendered—Wm. C. Lansdon, Division 8. 
Decision will be entered for the respondent. 

Mar. 3. Decision entered—Wm. C. Lansdon, Division 8. 

May 29. Petition for review by Court of Appeals for Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

May 29. Proof of service filed by taxpayer. 

May 29. Praecipe filed. 

Mav 29. Proof of service filed. 

% 

May 29. Agreed statement of evidence lodged. 

Mav 29. Proof of service filed. 

June 3. Agreed statement of evidence approved and or¬ 
dered filed. 


4 Docket No. 55273. 

Beulah C. Wachtmeister, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: J. G. Gamble, Esq. 

For Respondent: W. E. Davis, Esq. 

Docket Entries. 

1931. 

Apr. 2. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Apr. 2. Copy of petition served on General Counsel. 
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1931 I 

Apr. 16. Amended petition filed by taxpayer) 4/16/31 
copy served. 

Apr. 23. Motion for circuit hearing at Des Moipes filed by 
taxpayer. 

June 15. Answer to amended petition filed by General 
Counsel. 

June 26. Copy of answer served on taxpayer; Circuit Cal¬ 
endar. 

Sept. 28. Motion for leave to file amended petition filed by 
taxpayer—amended petition tendere<jl. 

Oct. 1. Motion granted. 

Nov. 21. Answer to amended and substituted petition filed 
by General Counsel. 11/23/31 copv Served. 

1932. * ' I 

Aug. 8. Hearing set week beginning Sept. 12, 1932—Des 
Moines, Iowa. 1 

Sept. 12. Hearing had before Mr. Lansdon, Division 8, on 
merits. Stipulation of facts filed. Petitioner’s 
brief due 45 days—15 days to answer Commis¬ 
sioner. 15 days for Commissioner to answer 
petitioner. j 

Sept. 26. Transcript of hearing Sept. 12, 1932 filed. 

Oct. 25. Brief filed bv taxpayer. 10/28/32 copy served. 

1933. ‘ j 

Feb. 27. Opinion rendered—Mr. Lansdon, Division 8. De¬ 
cision will be entered for the respondent. 

Mar. 3. Decision entered—Division 8. 

May 29. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

May 29. Proof of service filed. 

May 29. Praecipe filed. j 

Mav 29. Proof of service filed. 

May 29. Agreed statement of evidence lodged. 

May 29. Proof of service filed. 

June 3. Agreed statement of evidence approved and or¬ 
dered filed. 

I 

5 [Stamp:] Received U. S. Board of Tax appeals. 

Sep. 28, 1931. 

[Stamp:] United States Board of Tax Appeals. Lodged 

Sep. 28, 1931. 

Filed Oct. 1,1931. 
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United States Board of Tax Appeals. 
Docket No. 51943. 


Beulah C. Wachtmeister, Petitioner, 


v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Amended and Substituted Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv as set forth bv the Com- 

* • 

missioner of Internal Revenue in his notice of deficiency 
(TT:AR:D-1 WIIB-bOD) dated November 19, 1930, and as 
a basis of her proceedings alleges as follows: 

1. The petitioner is a resident of Paris, France, with 
offices at 205 Hubbell Building, Des Moines, Iowa. 

2. The notice of deficiency, a copy of which is attached 
hereto and marked “Exhibit A”, was mailed to the tax¬ 
payer on November 19, 1930. 

3. The taxes in controversy are income taxes for the 
year 1924 in the sum of $8,956.26, for the year 1925 in 
the sum of $4,053.55, and for the year 1926 in the sum of 
$6,505.46. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner erred in failing to compute your 
petitioner’s taxes as provided in Sections 212, 214 and 219 
of the Revenue Acts of 1924 and 1926. 

(b) The Commissioner erred in holding that the amounts 
distributable to the beneficiaries of the Frederick M. Hub- 
bell Trust Estate for the year 1924 be increased by $52,- 
203.05, for the year 1925 in the sum of $52,811.42, and for 

the year 1926 in the sum of $97,599.34. 

6 (c) The Commissioner erred in failing to hold that 

the amount taxable to the beneficiaries of the said 
trust be determined only after all expenses of administration 
of the said trust, including a reasonable amount for depre¬ 
ciation of the trust assets, are deducted. 

(d) The Commissioner erred in failing to hold that the 
Trustees of the Frederick M. Hubbell Trust Estate may de- 
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| 

duct iu computing the net income of the Trust Estate a rea¬ 
sonable amount for depreciation of streets and sidewalks 
used in the business of the trust and paid for through the 
medium of special assessments levied against th^ property 
of the trust estate. 

(e) The Commissioner erred in failing to hol4 that the 
amount taxable to the beneficiaries of the said trust estate be 
determined only after a deduction of sums representing the 
unextinguished cost or value of buildings or parts of build¬ 
ings demolished or razed in each of the years as a^i incident 
to the carrying on of the business of said trust estate. 

(f) The Commissioner erred in failing to recognize that 
the trustees retained the sums claimed for depreciation and 
demolition on the said trust estate and are using thcf said sum 
for the purpose of replacing, repairing, and re-establishing 
the corpus of the estate on which such depreciation and 
domolition was claimed; that the sums by which the Com¬ 
missioner seeks to increase the taxpayer’s net incbme from 
said estate, to-wit: $24,065.24 for the year 1924, $18,073.33 
for the year 1925, and $31,884.75 for the year li)26, have 
never been paid to this petitioner but are retained by the 
trustees for the purposes hereinbefore mentioned and in ac¬ 
cordance with the said trust deed. 

5. The facts upon which the taxpayer relies as jthe basis 
of this proceeding are as follows: 

On or about the 31st day of December, 1903, Frederick M. 

Hubbell and his wife made, executed, and delivered a trust 

conveyance to certain trustees, conveying a quantity of real 

estate and some personal property for the uses and purposes 

therein stated. The trust thereby created is irrevocable and 

remains in full force and effect until after the dentil of all 

persons in being named therein and for twenty-olie years 

thereafter. Bv said convevance there are three classes of 

* •/ 

property conveyed to the trustees, designated as Schedules 
A, B, and C. | 

Under the terms of Article II the trustees arb vested 
with the power to maintain, improve, and insure the trust 
property included in Schedule A, and similar provision is 
found in Article III of the trust convevance relating to 

V j w 

Schedules B and C. | 

7 Under the provisions of Article VI of the trust in¬ 

denture the net income from this trust estate ishall be 
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paid by the trustees either annually, semi-annually, quar¬ 
terly, or monthly to certain named beneficiaries. 

During the taxable years 1924, 1925, and 1926 the trus¬ 
tees deducted from the gross income of the trust estate the 
following sums representing ordinary depreciation of the 
assets of the trust estate: 


1924 . $30,539.82 

1925 . 30,413.16 

1926 . 33,403.48 


These sums were retained by the Trustees of the Frederick 
M. Hubbell Estate and were not distributed to the benefi¬ 
ciaries of the trust estate. 

During each of the taxable years the trustees deducted the 
following further sums representing depreciation upon 
streets and sidewalks used bv the trustees in the business of 
the trust estate, which improvements were paid for by the 
trust estate through the medium of special assessments 
levied against the trust property: 


1924 . $11,355.23 

1925 . 10,870.76 

1926 . 13,028.26 


These sums were retained bv the trustees of the trust estate 

* 

and were not distributed to the beneficiaries thereof. 

In each of the taxable vears the trustees deducted from 

* 

the gross income of the trust estate the following sums repre¬ 
senting the unextinguished cost or value of buildings or parts 
of buildings demolished or razed by the Trustees of the 
Frederick M. Hubbell Trust Estate in the operation of the 
business of the aforesaid trust: 


1924 . $10,308.00 

1925 . 11,527.50 

1926 . 51,140.60 


These sums were retained by the trustees of the trust estate 
and were not distributed to the beneficiaries thereof. 

During the year 1931 Grover C. Hubbell, one of the life 
beneficiaries of the Frederick M. Hubbell Trust Estate, 
brought a suit in equity in the District Court of Polk 
S County, Iowa, against the Trustees of the Frederick 
M. Hubbell Trust Estate. In this suit the plaintiff, 
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Grover C. Hubbell, asked that the trustees of the Frederick 
M. Hubbell Trust Estate be enjoined from setting up any 
reserve for depreciation of the assets of the trust Estate and 
alleging that the trust instrument gave to the trustees no 
right or power to create such a reserve. The plaintiff fur¬ 
ther asked that the trustees of the Frederick M. Hubbell 
Trust Estate account to him for the reserve set uto in prior 
years for the depreciation and demolition of the assets of 
the trust estate and asked that the court order the trustees 
of the said trust estate to pay to him his proportion of this 
reserve. The trustees as defendants denied the right of the 
plaintiff to the relief asked for in his petition, and asserted 
their right to create the reserve for the depreciation and 
demolition of the assets of the trust estate. 

In July, 1931, the above case was tried in the! District 
Court of Iowa in and for Polk County, both parties being 
represented by counsel. The court decreed that the trus¬ 
tees of the Frederick M. Hubbell Trust Estate were re¬ 
quired under the terms of the trust instrument toiset up a 
reserve for depreciation of the assets of the Frederick M. 
Hubbell Trust Estate, and that they were also [required 
under the terms of the same instrument to set up i reserve 
for the unexpired cost of obsolete buildings owned by the 
trust estate and removed or wrecked by the order of the 
trustees. The court decreed that the plaintiff ’sj petition 
should be dismissed and that the action of the trustees in 
creating the reserves described above should be approved. 
A copy of this Decree is attached to this petition marked 
“Exhibit B” and made a part hereof. 

The Commissioner of Internal Revenue has added to the 
net income of this petitioner an amount representing his 
aliquot portion of the above stated deductions, asserting 
that these sums represent distributable income to ihe peti¬ 
tioner by virtue of the terms of the trust conveyance. In¬ 
asmuch as the terms of the trust provide for the distribu¬ 
tion of the net income only to the beneficiaries thereof, and 
inasmuch as a court of competent jurisdiction in the State 
of Iowa has decreed that the intention of the creator of the 
trust was to preserve the corpus of the trust estate intact 
and to provide for a reserve for depreciation and demoli¬ 
tion of the assets of the trust estate, the above deductions 
constitute lawful and proper deductions in determining the 

net income of the trust estate distributable to thb bene- 

I 
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ficiaries thereof, and should not be included as taxable in¬ 
come to this petitioner. 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent in the following and each of the 
following particulars: 

9 (a) That the additions to income of the said 
Beulah C. Wachtmeister of the sum of $24,065.24 for 

the year 1924, $18,073.33 for the year 1925, and $31,884.75 
for the year 1926, be set aside and held for naught. 

(b) That the holding of the Commissioner that the 
amount of $52,203.05 for the year 1924, $52,811.42 for the 
year 1925, and $97,599.34 for the year 1926, representing 
sums deducted for depreciation of the assets of the trust 
estate and the unexpired cost of buildings razed or demol¬ 
ished bv the said trustees of the said trust estate shall be 
* 

considered as income distributable to the beneficiaries of 
the trust, be set aside and held for naught. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

J. G. GAMBLE, 

J. T. ROSENFIELD, 

Counsel for Petitioner, 

500 Bankers Trust Building, 

Des Moines, Iowa. 

10 State of Iowa, 

Polk County 9 ss: 

I, Beulah C. Wachtmeister, first being duly sworn, do on 
oath depose and state that 1 am a citizen of the United 
States but at the present time residing in Paris, France, 
that I am the petitioner named in the foregoing petition, 
that I have read the same and the exhibits attached thereto 
and know the contents thereof, and that all the facts stated 
in the foregoing petition are true to the best of my in¬ 
formation and belief. 

BEULAH C. WACHTMEISTER. 

Subscribed and sworn to before me by Beulah C. Waclit- 
meister this 21st day of September, A. D. 1931. 

[Notarial Seal, B. F. Flenniken, Iowa.] 

i B. F. FLENNIKEN, 

Notary Public in a^id 
for Polk County, Iowa. 
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Exhibit A. 


IT :AR :D-1. WHB:60D. 


Nov. 10, 1930. 


iir tax li- 


Mrs. Beulah C. Wachtmeister, 

205 Hubbell Building, 

Des Moines, Iowa. 

Madam : 

You are advised that the determination of yoj 
ability for the years 1924, 1925, and 1926 discloses a de¬ 
ficiency of $19,515.27, as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

* •> 

However, if you do not desire to petition, voif are re¬ 
quested to execute the enclosed agreement form land for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed,j interest 
will accumulate to'the date of assessment of the deficiencv. 

i * 

Respectfully, 

(Sgd.) ‘ DAVID BURNET, 

Commissioner , 

(Sgd.) ByW. T. SHERWOOt), 

Acting Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 

IT :AR :D-1. WHB-60D. 
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Statement. 


In re Mrs. Beulah C. Wachtmeister, 205 Hubbell Building, Des Moines, Iowa. 

Tax Liability. 

Corrected t ax Tax previously 
Years. liability. assessed. 

1924 . $15,401.09 $6,444.83 

1925 . 8,762.49 4,708.94 

1926 . 8.164.64 1,659.18 

Totals. S32.32S.22 $12,812.95 Si9,515.27 


Deficiency. 

$8,956.26 
4,053.55 
6,505.46 
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Reference is made to the report of the internal revenue 
agent in charge at Omaha, Nebraska, and to your protest 
dated August 27, 1928. 

Careful consideration has been accorded your protest, and 
in accordance with the decision of the United States Board of 
Tax Appeals on your returns for the years 1922 and 1923, it 
has been determined in connection with income of the Fred¬ 
erick M. Hubbell Trust Estate that Frederick M. Hubbell 
has divested himself of the life estate bv which he had the 
fight to receive the income in excess of $20,000.00 per year, 
and that the beneficiaries now have vested rights therein. 
The income in excess of $20,000.00 a year is, therefore, tax¬ 
able to the beneficiaries, and the examining officer was in 
error in eliminating from the income reported on your 
returns the amounts received from the estate of Frederick 
M. Hubbell. 

The Board of Tax Appeals also decided that the reserve 
for depreeiatidn maintained by the trustees of the estate was 
unauthorized and constitutes distributable income. There¬ 
fore, depreciation has been disallowed to the estate and 
added to the income distributable to the beneficiaries. 

The report of the internal revenue agent in charge on the 
estate of Frederick M. Hubbell has been revised in accord¬ 
ance with the information before the Bureau, and your 
shares of income from this source as revised are as follows: 

13 


Year. Dividends. Other income. 

1924 . $30.SS4.67 S44.461.22 

1925 . 30.110.45 38.272.27 

1926 . 32.029.25 33.203.56 


Synopsis of your returns as corrected follow: 

1924. 

Net income reported on your return. $56,521.97 

Additions: 

1. Rents.!. 

2. Dividends, estate: 

Adjusted. S30.SS4.67 

Reported on your return . . 25,744.6S 

i - 

3. Other income, estate: 

Ad j usted. 44,461.22 

Reported on your return. . 20.395.98 


Net income adjusted. $85,946.95 


219.75 

5,139.99 

24.065.24 

- 29,424.98 
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Explanation of Changes. 

1. The revised income from rents is $8,474.01, dj 
as follows: 


etermined 


Rents received. Depreciation. Repairs. I Net rents. 

$9,922.49. $1,240.00 $208.48 $8,474.01 


2 and 3. The correct amounts of dividends and other in- 


84.67 and 
reported 


come from the estate of F. M. Hubbell are $30,8 
$44,461.22 instead of $25,744.68 and $20,395.98, as 
on your return. The examining officer eliminated tjdl income 
reported from the estate but as previously explained, your 
revised share of income from that source is properly taxable 
to you. 

Computation of Tax. 


Net income adjusted. 

Less: 

Dividends. $31,654.67 

Personal exemption . 1,000.00 


Balance subject to normal tax. 

Tax at 6% on $53,292.28. 

Surtax on $85,946.95. 


$85,946.95 


32,654.67 


Total. 
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53,292.28 

3,197.54 

12,263.55 

15,461.09 


Brought forward. $15,461.09 


Less Earned income credit. 


60.00 


Net tax liability. $15,401.09 

Previously assessed.. ! 6,444.83 

1 1 - - 

Deficiency in tax. $8,956.26 


1925. 


Net income reported on your return. 
Additions: 

1. Rents. 

2. Dividends, estate: 

Adjusted. 

Reported on your return. 


$54,551.95 


$30,110.45 

29,173.71 


3. Other income, estate: 

Adjusted... $38,272.27 

Reported on return. 20,198.94 


$200.00 


936.74 


18,073.33 


i 

19,210. 


07 


Net income adjusted 


$7(3,762.02 
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Explanation of Changes. 

1. The corrected net income from rents is $9,442,08, deter¬ 
mined as follows: 


Other 

Rents received. Depreciation. Repairs. expenses. Net. 

$11,595.83. J . $1,240.00 $587.73 $326.02 $9,442.08 


2 and 3. The revised amounts of dividends and other in¬ 
come from the estate of F. M. Hubbell are $30,110.45 and 
$38,272.27 instead of $29,173.71 and $20,198.94 reported on 
your return. See explanation of Items 2 and 3 under the 
vear 1924. 

ml 

Computation of Tax: 


Net income adjusted. $73.762.02 

Less: 

Exemption. $1,500.00 

Dividends. 30,880.45 

- 32,380.45 


15 Balance subject to normal tax... $41,381.57 

Brought forward.. $41,381.57 

Tax at 5% on $41,381.57. 2.069. OS 

Surtax on $73,762.02. 6.737.16 


Total.... SS.S06.24 

Less Earned income credit. 43.75 


Net tax liability. SS.762.49 

Previously assessed.:. 4,70S. 94 


Deficiency in tax. S4.053.55 


Net income reported on your return 
Additions: 

1. Rents.... I. 

2. Dividends, estate: 

Adjusted. 

Reported on return.... 

3. Other income, estate: 

Adjusted. 

Reported on return.... 


1926. 


$200.00 

.. $32,029.25 


.. 28,965.66 

3,063.59 

.. $33,203.56 

1,318.81 


31,884.75 


36.431.42 


35,148.34 


Net income adjusted 


$71,579.76 


Explanation of Changes. 


1. The correct net income from rents is $9,328.55 deter¬ 
mined as follows: 


Rents received^ Depreciation. 
$11,354.29. $1,240.00 


Repairs. Other expenses. 
$759.64 $26.00 


Net. 

$9,328.65 
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2 and 3. The revised amounts of dividends and other in¬ 
come from the estate of F. M. Hubbell are $32,p29.25 and 
$33,203.56 instead of $28,965.66 and $1,318.81 as reported on 
your return. See explanation of Items 2 and 3 under the 
vear 1924. | 


16 Computation of Tax. 

Net income adjusted. $71,579.76 

Less i 

Dividends.$32,799.25 

Exemption.. 1,500.00 

-1 34,299.25 


37,280.51 
1,864.03 
6,344.36 

8,208.39 
43.75 

$8,164.64 
1,659.18 

6,505.46 

In accordance with the power of attorney on fijle in this 
office a copy of this letter is being mailed to your Represen¬ 
tative, J. G. Gamble, 500 Bankers Trust Building, Des 
Moines, Iowa. I 

Your claim for refund of $5,968.96, $4,531,52, and |$1,431.65 
for the years 1924,1925 and 1926 have been considered in the 
adjustments outlined herein. 

A separate communication has been forwarded to the 
Trustees of the Frederick M. Hubbell Estate shoWing the 
adjustments of the income of the estate. 

Consents which will expire December 31, 1930, qxcept as 
extended by the provisions of section 277 (b) of the Revenue 
Act of 1926, are on file for the years 1924,1925 and l|926. 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and remit¬ 
tance should then be made to him. ! 


Balance subject to normal tax 

Tax at 5% on $37,280.51. 

Surtax on $71,579.76. 

Total v .... 

Less Earned income credit. 

Net tax liability. 

Previously assessed. 

Deficiency in tax. 
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17 IT:AR:D-1. WHB. 

Mrs. Beulah C. Wachtmeister, 

205 Hubbell Building, 

Des Moines, Iowa. 

Madam : 

Your claims for refund of $5,968.96, $4,531.52, and $1,431.65 
income tax for the years 1924, 1925 and 1926, have been ex¬ 
amined and will be rejected for the following reasons: 

The claims were filed to protect your interests relative to 
overassessments proposed in the report of the internal reve¬ 
nue agent in charge at Omaha, Nebraska, for the vears 1924, 
1925 and 1926. 

In a separate communication from this office you have 
been advised of adjustments to the income shown in the reve¬ 
nue agent’s report, resulting in deficiencies in tax of $8,- 
956.26, $4,990.00, and $6,505.46 for the vears 1924, 1925 and 
1926. 

Since deficiencies in tax have been disclosed, vour claims 

7 w 

will be rejected. 

The rejection will officially appear on a schedule to be ap¬ 
proved by the Commissioner. 

In accordance with the power of attorney on file in this 
office, a copy of this letter is being mailed to your representa¬ 
tive, Mr. James W. Hubbell, 205 Hubbell Building, Des 
Moines, Iowa. 

Respectfully, 

J. C. WILMER, 

Deputy Commissioner , 

(S.) ! By H. B. ROBINSON, 

j Head of Division. 

18 Exhibit “B”. 

In the District Court of Iowa in and for Polk Countv 

* 

Equity. No. 45388. 

Grover C. Hubbell, Plaintiff, 

vs. 

Frederick C. Hubbell, Grover C. Hubbell, Frederick M 
Hubbell, and James W. Hubbell, Trustees of the Fred¬ 
erick M. Hubbell Estate, Defendant. 

Decree. 

Now on this 10th day of July, A. D. 1931, the same being 
one of the regular days of the July Term of this Court, this 
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matter comes on for hearing and final determination on the 
merits of the plaintiff’s petition, and on the Answer of the 
Defendants, the plaintiff appearing by his attorneys, Henry 
& Henry, and the defendants appearing by their attorneys, 
Gamble, Read & Howland, and this court after introduction 
of testimony by' both parties, and after a consideration of 
the Stipulation of Facts and after argument of counsel, and 
being fully advised in the premises, finds as follows: 

1. That there is no evidence to support the ^legations 
of plaintiff’s Petition that the defendants, as trustees of 
the Frederick M. Hubbell Trust Estate have! no right, 


power or authority to make deductions for depreciation 
from the income of the said trust estate in computing the 
net income payable to the beneficiaries thereof. 

2. That the action of the defendants as trustees of the 
Frederick M. Hubbell Trust Estate in setting aside a 


reserve for depreciation of the assets of the Said trust 
estate for the years 1913 to 1930 inclusive was proper and 
lawful and in accordance with the intention of t\ie trustor 
as expressed in the trust instrument. 

3. That the reserve for depreciation set asicjle by the 
trustees of the Frederick M. Hubbell Trust Estatb since the 


creation of the trust does not constitute net incojme of the 
trust as contemplated in the trust instrument, anc| that this 
reserve does not constitute income of the trust Estate dis¬ 
tributable to the beneficiaries thereof. 


4. That it is the mandatory duty of the trustees of the 
Frederick M. Hubbell Trust Estate to set aside eajch year a 
reserve for depreciation of the trust property. 

19 5. That under the terms of the Frederick} M. Hub¬ 

bell Trust, it is the mandatory duty of thb trustees 
of said Trust Estate to set aside each year a reserve for the 
unexpired cost of obsolete buildings owned by tjhe Trust 
Estate and removed or wrecked by order of the [trustees, 
and that the action of the trustees in setting aside reserve 
for the unexpired cost of such buildings since thej creation 
of the trust was proper and lawful. 

Wherefore it is ordered, adjudged, and decreed by this 
court as follows: 

1. That the plaintiff’s Petition be and the same is hereby 
dismissed upon its merits. 


2—6026a 
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2. That the Petition of the Plaintiff asking that the de¬ 
fendants be enjoined from deducting from the net income 
of the Frederick M. Hubbell Trust Estate any part thereof 
as a charge for depreciation upon the depreciable property 
held bv them as trustees is denied. 

3. That the Petition of the plaintiff for an accounting to 
him for his share of the reserve for depreciation deducted 
for past calendar years, and for a judgment against the 
defendants as trustees for the plaintiff’s share of said re¬ 
serve is denied. . 

It is further ordered, adjudged, and decreed that the 
action of the defendants as trustees of the Frederick M. 
Hubbell Trust Estate in making deductions from the gross 
income of the said Trust Estate of amounts reasonably 
necessary for the preservation of the corpus of the trust 
estate be, and the same is hereby approved. 

The plaintiff excepts to all of the foregoing findings of 
fact and provisions of this Decree. 

(Signed)I JOHN HALLORAN, 

Judge . 


20 [Stamp:] Received U. S. Court of Tax Appeals 
Nov. 21, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 21, 1931. 

United States Board of Tax Appeals. 

Docket No. 51943. 

Beulah C. Wachtmeister, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amended and Substituted Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the amended and substituted petition of 
the above-named taxpayer, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3. 
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r 

4. (a)-(f). Denies the assignments of error contained in 
paragraph 4, subdivisons (a) to (f) inclusive of the 
amended and substituted petition. 

5. Denies the allegations contained in paragraph 5 and 
subparagraphs thereunder of the amended and substituted 
petition. 

Denies generally and specifically each and evbry allega¬ 
tion contained in the amended and substituted petition not 
hereinbefore admitted, qualified or denied. 

Wherefore it is praved that taxpayer’s appeal 1 , be denied. 

(Signed) " C. M. CHAREST,! 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney, 

Bureau of Internal Revenue. 

mer. 


21 [Stamp:] Received U. S. Board of Ta^c Appeals 
Sep. 28', 1931. | 

Filed Oct. 1, 1931. I 

United States Board of Tax Appeals. 

Docket No. 52760. 

Beulah C. Wachtmeister, Petitioner, 1 ! 

v ' i 

David Burnet, Commissioner of Internal Revenue, 

Respondent. I 

Amended and Substituted Petition, j 

i 

The above named petitioner in accordance with the per¬ 
mission granted by the United States Board of Tax Ap¬ 
peals hereby files her amended and substituted petition for 
a redetermination of the deficiency as set forth by the Com¬ 
missioner of Internal Revenue in his notice of deficiency, 
IT :AR :D-1, WHB-60D, dated December 26, 1930, land as a 
basis of her proceedings alleges as follows: 

1. The petitioner is a resident of Paris, France, with 
offices at 205 Hubbell Building, Des Moines, Iowa. 

2. The notice of deficiency, a copy of which is attached 
hereto and marked “Exhibit A”, was mailed to the tax¬ 
payer on December 26, 1930. 
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3. The taxes in controversy are income taxes for the year 
1927 in the sum of $2,961.70. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner erred in failing to compute your 
petitioner’s taxes as provided in Sections 212, 214 and 219 
of the Revenue Act of 1926. 

(b) The Commissioner erred in increasing by the sum of 
$12,249.44 the amount of income from the Frederick M. 
Hubbell Trust Estate taxable to this petitioner. 

(c) The Commissioner erred in increasing by the sum of 
$599.02 the amount of dividends payable to this petitioner 

from the Frederick M. Hubbell Trust Estate. 

22 (d) The Commissioner erred in failing to hold 

that the Trustees of the Frederick M. Hubbell Trust 
Estate may deduct in computing the net income of the trust 
estate a reasonable amount for depreciation of the assets 
of the trust estate, and that the amount taxable to the 
beneficiaries of the said trust be determined onlv after all 
expenses of administration of the said trust, including a 
reasonable amount for depreciation of the trust assets, are 
deducted. 

(e) The Commissioner erred in failing to recognize that 
the Trustees of the Frederick M. Hubbell Trust Estate 
retained the sum of $12,249.44, representing an amount 
claimed by this petitioner for depreciation of the assets of 
the said trust estate, and are using said sum for the pur¬ 
pose of replacing, repairing and re-establishing the corpus 
of the estate on which said depreciation is claimed, and that 
this sum has never been paid to the petitioner but is re¬ 
tained by the trustees for the purposes hereinbefore men- 
tiond and in accordance with the said trust deed. 

5. The facts upon which the taxpayer relies as the basis 
of this proceeding are as follows: 

On or about the 31st day of December, 1903, Frederick M. 
Hubbell and his wife made, executed and delivered a trust 
conveyance to certain trustees, conveying a quantity of real 
estate and some personal property for the uses and pur¬ 
poses therein stated. The trust thereby created is irrevo¬ 
cable and remains in full force and effect until after the 
death of all persons in being named therein and for twenty- 
one years thereafter. By said conveyance there are three 
classes of property conveyed to the trustees, designated as 
Schedules A, B and C. 


I 


GUY T. HELVERING, COMMR. OF INT. REVENUE. 21 

Under the terms of Article II the trustees are yested with 
the power to maintain, improve, and insure the ^rust prop¬ 
erty included in Schedule A, and similar provision is found 
in Article III of the trust conveyance relating tci Schedules 
B and C. ! 

Under the terms of Article VI of the trust indenture, the 
net income from this trust estate shall be paid by the trus¬ 
tees either annually, semi-annually, quarterly, or monthly, 
to certain named beneficiaries. 

During the taxable year 1927 the trustees deducted from 
the gross income of the trust estate a sum representing 
ordinary depreciation of the assets of the trust estate, of 
which sum $12,249.44 was allocated to this petitioner. This 
sum was retained by the trustees of the trust estate and was 
not distributed to the beneficiaries thereof. 

23 During the year 1931 Grover C. Hubbell, one of 
the life beneficiaries of the Frederick M. Hubbell 
Trust Estate brought a suit in equity in the District Court 
of Polk County, Iowa against the Trustees of the Frederick 
M. Hubbell Trust Estate. In this suit the plaintiff, Grover 
C. Hubbell asked that the trustees of the Frederick M. 
Hubbell Trust Estate be enjoined from setting up any 
reserve for depreciation of the assets of the trust estate 
and alleging that the trust instrument gave to the trus¬ 
tees no right or power to create such a resejrve. The 
plaintiff further asked that the trustees of the [Frederick 
M. Hubbell Trust Estate account to him for the reserve 
set up in prior years for the depreciation and demolition 
of the assets of the trust estate and asked that the court 
order the trustees of the said trust estate to pay to him 
his proportion of this reserve. The trustees a^ defend¬ 
ants denied the right of the plaintiff to the relief jisked for 
in his petition, and asserted their right to create tlije reserve 
for the depreciation and demolition of the asseis of the 
trust estate. 

In July, 1931, the above case was tried in the District 
Court of Iowa, in and for Polk County, both parties being 
represented by counsel. The court decreed that the trus¬ 
tees of the Frederick M. Hubbell Trust Estate were re¬ 
quired under the terms of the trust instrument lio set up 
a reserve for depreciation of the assets of the Frederick 
M. Hubbell Trust Estate, and that they were also required 
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under the terms of the same instrument to set up a reserve 

for the unexpired cost of obsolete buildings owned by the 

trust estate and removed or wrecked bv the order of the 

* 

trustees. The court decreed that the plaintiff’s petition 
should be dismissed and that the action of the trustees in 
creating the reserves described above should be approved. 
A copy of this Decree is attached to this petition, marked 
Exhibit “B” and made a part hereof. 

The Commissioner of Internal Revenue has added to the 
net income of this petitioner the above sum of $12,249.44, 
asserting that this amount represents distributable income 
to the petitioner by virtue of the terms of the trust con¬ 
veyance. Inasmuch as the terms of the trust provide for 
the distribution of the net income only to the beneficiaries 
thereof, and inasmuch as as a court of competent jurisdic¬ 
tion in the State of Iowa has decreed that the intention 
of the creator of the trust was to preserve the corpus 
of the trust estate intact and to provide for a reserve for 
depreciation and demolition of the assets of the trust es¬ 
tate, the above deductions constitute lawful and proper 
deductions in determining the net income of the trust es¬ 
tate distributable to the beneficiaries thereof, and should 
not be included as taxable income to this petitioner. 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent in the following and each 
24 of the following particulars: 

(a) That the addition to income of the said Beulah 
C. Wachtmeister of the sum of $12,249.44 for the year 1927 
be set aside and held for naught. 

(b) That the further addition to the income of Beulah 
C. Wachtmeister for the taxable year 1927 in the sum of 
$599.02, representing dividends paid by the Trustees of 
the Frederick M. Hubbell Trust Estate, be set aside and 
held for naught. 

(c) That the holding of the Commissioner that the 
amount of $12,249.44 for the year 1927, representing sums 
deducted for depreciation of the assets of the trust estate, 
shall be considered as income distributable to this peti¬ 
tioner, a beneficiary of the trust, be set aside and held for 
naught. 
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Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

J. G. GAMBLE, 

J. T. ROSENFIELD, j 
Counsel for Petitioner ,j 
500 Bankers Trust Building , 

Des Moines, Ioiva. 

25 State of Iowa, 

County of Polk ? ss: 

I, Beulah C. Wachtmeister, first being duly sworn, do on 
oath depose and state that 1 am a resident of tfie City of 
Paris, France; that I am the taxpayer named iiji the fore¬ 
going amended and substituted petition; that I have read 
the same and the contents thereof, and that the matters 
stated in this amended and substituted petition are true 
as 1 verily believe. 

BEULAH C. WACHTMEISTER. 

Subscribed and sworn to before me by Beulah C. Wacht- 
meister this 21st day of September, 1931. 

[Notarial Seal of B. F. Flenniken, Iowa.] 

B. F. FLENNIKEN, 

Notary Public in hud 
for Polk County , Ioiva. 

26 Exhibit “A”. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :AR :D-1. WHB-60D. I 


Dec. 26, 1930. 

Mrs. Beulah C. Wachtmeister, 

205 Hubbell Building, 

Des Moines, Iowa. 

i 

Madam : 

You are advised that the determination of youif tax lia¬ 
bility for the year 1927 discloses a deficiency of ^2,961.70, 
as shown in the statement attached. 
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In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
✓Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

* » 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respect full v, 

DAVID BURNET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Deputy Commissioner. 


Enclosures: Statement, Form 8S2, Form 870. 
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In re Mrs. Beulah C. Wachtmeister, 205 Hubbell Building, 

Des Moines, Iowa. 

Tax Liabilitv. 

V 


Corrected Tax previously 

Year. tax liability. assessed. Deficiency. 

1927 . $10,181.37 $7,219.67 $2,961.70 


Reference is made to the report of the internal revenue 
agent in charge at Omaha, Nebraska, and to your protest 
submitted under date of September 10, 1929. 

Careful consideration has been accorded your protest in 
connection with the agent’s findings. The adjustments 
recommended by the agent have been approved by this office. 
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Net income reported on your return. $68,400.90 

Add: 


1. Income from trust. 

2. Adjustment of rents 

3. Dividends . 


12,249.44 

166.67 

599.02 


Net income adjusted. $81,416.03 

Explanation of Changes. j 


1. The increase in your income from the Frederick M. 
Hubbell Trust is in accordance with the net incbme of the 
trust adjusted in accordance with the decision of rhe United 
States Board of Tax Appeals, January 8,1929, oil this trust 
for the vears 1922 and 1923. 

2. The information reviewed by the examining officer 
indicates that the correct amount received as rents was 
$9,513.58 instead of $9,346.91 as reported on your return. 

3. The adjusted distributive income of the Frederick M. 
Hubbell Trust shows the amount taxable to you for 1927 as 
$37,994.55 instead of $37,395.55 reported on yourj return. 


28 Computation of Tax. 


Net income adjusted. 

Less: 

Dividends . $37,994.55 

Personal exemption . 1,500.00 


$81,416.03 
139,494.55 



Balance subject to normal tax. ^41,921.48 

Normal tax at 3% on $41,921.48. |$2,096.07 

Surtax on $81,416.03. 8,129.05 

Total . $10,225.12 

Less earned income credit. 43.75 

—I- 

Tax assessable. $10,181.37 

Tax previously assessed.. 7,219.67 

Deficiency .. ^2,961.70 
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Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and re¬ 
mittance should then be made to him. 

See petition in Docket 51943 for Exhibit “B’\ 

29 [Stamp:] Received IT. S. Board of Tax Appeals 
Nov. 21, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 21, 1931. 

United States Board of Tax Appeals. 

Docket No. 52760. 


Beulah C. Wachtmeister, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Answer to Amended and Substituted Petition. 


The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the amended and substituted petition of 
the above-named taxpayer, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3. 

4 (a)-(e). Denies the assignments of error contained in 
paragraphs 4, subdivisions (a) to (e) inclusive of the 
amended and substituted petition. 

5. Denies the allegations contained in paragraph 5 and 
subparagraphs thereunder of the amended and substituted 
petition. 

Denies generally and specifically each and every allega¬ 
tion contained I in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore it is prayed that taxpayer’s appeal be denied. 

(Signed) C. M. CHAREST, 

General Counsel , 

i Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney, 

Bureau of Internal Revenue. 


mer. 
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30 [Stamp:] Received U. S. Board of Tax Appeals. 
Sep. 28, 1931. 

[Stamp:] United States Board of Tax Appeal^. Lodged 
Sep. 28, 1931. | 

Filed Oct. 1, 1931. j 

United States Board of Tax Appeals. 

Docket No. 55273. 

Beulah C. Wachtmeister, Petitioner, | 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Amended and Substituted Petition, 

I 

The above named petitioner hereby petitions for a re- 
determination of the deficiencv as set forth by the Commis- 
sioner of Internal Revenue in his notice of deficiency 
IT:AR:I)-1 WHB-60D, dated February 6, 1931, jand as a 
basis of her proceedings alleges as follows: 

1. The petitioner is a resident of Paris, France, with 
offices at 205 Hubbell Building, Des Moines, Iowa. 

2. The notice of deficiency, a copy of which is attached 
hereto and marked “Exhibit A”, was mailed toi the tax¬ 
payer on February 6, 1931. 

3. The taxes in controversy arc income taxes for the 
year 1928 in the sum of $1,711.03. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner erred in failing to com]jute your 
petitioner’s taxes as provided in Section 23K, Secjtion 161, 
and Section 162 of the Revenue Act of 1928. I 

(b) The Commissioner erred in increasing by the sum of 
$6,981.84 the amount of income from the Frederick M. Hub- 
bell Trust Estate taxable to this petitioner. 

(c) The Commissioner erred in increasing by thb sum of 
$474.81 as the amount of dividends payable to t|iis peti¬ 
tioner from the Frederick M. Hubbell Trust Estate. 

(d) The Commissioner erred in holding that the sum of 
$13,098.79 set aside by the trustees of the Frederick 

31 M. Hubbell Trust Estate as a reserve for deprecia¬ 
tion of paving, curbing, and sidewalks used by the 
said Trust Estate in the business of the Trust and paid for 
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through the medium of special assessments constituted in¬ 
come distributable to the beneficiaries of the said Trust, of 
which the petitioner is one. 

(e) The Commissioner erred in failing to hold that this 
property so used and paid for through the medium of spe¬ 
cial assessments constituted an addition or betterment to 
the property assessed, and were therefore assets of the 
Trust Estate, and as such were subject to depreciation by 
reason of the use, wear, and tear thereof. 

(f) The Commissioner erred in holding that the sum of 
$2,090.00 representing the unexpired cost of buildings 
wrecked by the Trust Estate, and deducted from the net 
income of the Trust Estate, constituted income distribut¬ 
able to the beneficiaries of the Frederick M. Hubbell Trust 
Estate. 

(g) The Commissioner erred in holding that the sum of 
$6,187.49 representing the unexpired cost of buildings 
owned bv the Trust Estate and removed and abandoned in 
order to lease the ground, which sum was deducted from 
the net income of the Trust Estate, constituted income of 
the trust distributable to the beneficiaries thereof. 

5. The facts upon which the taxpayer relies as the basis 
of this proceeding are as follows: 

(a) On or about the 31st day of December, 1903, Fred¬ 
erick M. Hubbell and his wife, made, executed and delivered 
a trust conveyance to certain trustees conveying a quantity 
of real estate and some personal property for the uses and 
purposes therein stated. The trust thereby created is 
irrevocable and remains in full force and effect until after 
the death of all persons in being therein named and for 
twentv one vears thereafter. Bv said convevance there are 

• * w * 

three classes of property conveyed to the trustees, desig¬ 
nated as Schedules A, B, and C. 

(b) Under the terms of Article II the trustees are vested 
with the power to maintain, improve, and insure the Trust 
property included in Schedule A, and a similar provision is 
found in Article III of the trust convevance relating to 
Schedules B an,d C. 

(c) Under the terms of Article VI of the trust indenture 
the net income from this Trust Estate shall be paid by the 
trustees either annually, semi-annually, quarterly, or 
monthly to certain named beneficiaries, and the petitioner, 
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Beulah C. Wachtmeister, is one of the beneficiaries 
32 of the Frederick M. Hubbell Trust Estate and is en¬ 
titled under the terms of that trust instrument to 
receive one-tliird of the net income of the Trjist Estate 
after the pavment of a certain fixed annuity to Frederick M. 
Hubbell. 

(d) During the taxable year 1928 the Trustee^ deducted 
from the gross income of the Trust Estate the sum of 
$13,098.79 which sum represented the amount of deprecia¬ 
tion sustained on property paid for by the Trustees through 
the medium of special assessments levied against the prop¬ 
erty owned by the Frederick M. Hubbell Trust Estate. 

(e) Under the laws of the State of Iowa the c(j>st of con¬ 
struction, reconstruction or resurfacing of any ptreet im¬ 
provement is assessed as a special tax against ^11 lots ac¬ 
cording to area so as to include one-half of the privately 
owned property between the street improvement and the 
next street, and the expenses of any extensions or repairs 
to streets may be paid by assessing all, or any portion of 
the cost thereof on abutting and adjacent property accord¬ 
ing to the benefits derived from such extension, repairs, and 
improvements. 

(f) The Frederick M. Hubbell Trust Estate lnjs made a 
practice of charging to its capital account all ^>f its ex¬ 
penditures for paving, curbing, and sidewalk^, on the 
theory that such improvements constitute an addition or 
betterment to the real property assessed, and are therefore 
assets of the Trust Estate, and as such are subject to de¬ 
preciation by reason of the use, wear and tear thereof. 


(g) The amount represented by this reserve fpr depre¬ 
ciation set up by the trustees of the Frederick M Hubbell 
Trust Estate has been retained by the trustees and has 


never been distributed to the beneficiaries of that trust. 

(h) During the year 1928 the trustees deducted in com¬ 
puting the net income of the Trust Estate distributable to 
the beneficiaries thereof the sum of $2,090.00 representing 
the unexpired cost of certain flats owned by the Trust 
Estate and wrecked by orders of the Trustees during that 
year, and the sum of $6,187.49 representing the u^iexpired 
cost of certain buildings removed and abandoned under 


orders of the trustees in order to effect leases of the ground 
to certain prospective tenants. These sums were (retained 
by the trustees of the Frederick M. Hubbell Trusjt Estate 


30 


BEULAH C. WACHTMEISTER VS. 


ans were never distributed to the beneficiaries thereof. In¬ 
asmuch as the Revenue Act of 1928 provides that the bene¬ 
ficiaries of a trust estate shall be entitled to a deduction for 
depreciation regardless of the terms of the trust instru¬ 
ment, and inasmuch as these deductions are simply the 
equivalent of a charge for depreciation this deduction 
should be permitted to be taken by the beneficiaries 
33 of the Trust Estate. 

(i) In addition to this fact it is clearly the inten¬ 
tion of the Trustor as expressed by the trust instrument 
that a reserve shall be set up by the trustees to take care of 
the depreciation of property owned by the Trust Estate, in¬ 
cluding a reserve for buildings wrecked or demolished, and 
for this reason this reserve does not constitute income dis¬ 
tributable to the beneficiaries of the Trust Estate. 

During the vear 1931 Grover C. Hubbell, one of the life 
beneficiaries of the Frederick M. Hubbell Trust Estate 
brought a suit in equity in the District Court of Polk 
County, Iowa against the Trustees of the Frederick M. 
Hubbell Trust; Estate. In this suit the plaintiff, Grover 
C. Hubbell asked that the trustees of the Frederick M. 
Hubbell Trust (Estate be enjoined from setting up any re¬ 
serve for depreciation of the assets of the trust estate and 
alleging that the trust instrument gave to the trustees no 
right or power to create such a reserve. The plaintiff fur¬ 
ther asked that the trustees of the Frederick M. Hubbell 
Trust Estate account to him for the reserve set up in prior 
years for the depreciation and demolition of the assets of 
the trust estate and asked that the court order the trustees 
of the said trust estate to pay to him his proportion of this 
reserve. The trustees as defendants denied the right of the 
plaintiff to the relief asked for in his petition, and asserted 
their right to create the reserve for the depreciation and 
demolition of the assets of the trust estate. 

In July, 1931, the above case was tried in the District 
Court of Iowa,i in and for Polk County, both parties being 
represented by counsel. The court decreed that the trus¬ 
tees of the Frederick M. Hubbell Trust Estate were re¬ 
quired under the terms of the trust instrument to set up a 
reserve for depreciation of the assets of the Frederick M. 
Hubbell Trust Estate, and that they were also required 
under the terms of the same instrument to set up a reserve 
for the unexpired cost of obsolete buildings owned by the 
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trust estate and removed or wrecked by the or^er of the 
trustees. The court decreed that the plaintifif’b petition 
should be dismissed and that the action of the trustees in 
creating the reserves described above should be Approved. 
A copy of this Decree is attached to this petition, marked 
Exhibit U B” and made a part hereof. j 

(j) The Commissioner of Internal Revenue has added to 
the net income of this petitioner a sum representing her 
aliquot portion of the reserve set up for depreciation of 
property paid for by the trustees through the ir|edium of 
special assessments together with an aliquot portion of the 
losses sustained by the trust for the wrecking of 'buildings 
and for the removal of buildings in order to make leases of 
the ground. 

34 The petitioner prays for relief from the deficiency 
asserted by the respondent in the following iand each 
of the following particulars: 

(a) That the addition to income of the said Beulah C. 
Wachtmeister of the sum of $6,981.84 for the year |.928 rep¬ 
resenting reserves for depreciation and losses, be ^et aside 
and held for naught. 

(b) That the holding of the Commissioner that the sum 
of $13,098.47 representing a reserve for depreciation on 
property paid for by the trustees through the medium of 
special assessments, and the sum of $8,277.49 represent¬ 
ing losses sustained by the Trust through the wrecking and 
removal of buildings, shall be considered as incqme dis¬ 
tributable to the beneficiaries of the Frederick M. iHubbell 


Trust Estate, be set aside and held for naught. 

(c) That the further addition to the income of Beulah 
C. Wachtmeister for the taxable year 1928 in the I sum of 
$474.81 representing dividends paid by the trusteeb of the 
Frederick M. Hubbell Trust Estate be set aside and held 
for naught. 

(d) That the addition to the tax of the petitioner for the 
year 1928 in the sum of $1,711.03 be set aside and ljteld for 
naught. 

Wherefore petitioner prays that this board may h^ar and 
redetermine the deficiency herein alleged. 

J. G. GAMBLE, j 

J. F. ROSENFIELD, 

Counsel for Petitioner, 

500 Bankers Trust Bldg.\ 


Des Moines, Iowa. 
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35 State of Iowa, 

County of Polk, s$: 

I, Beulah C. Wachtmeister, first being duly sworn, do on 
oath depose and state that I am a resident of the City of 
Paris, France; that I am the taxpayer named in the fore¬ 
going amended and substituted petition; that I have read 
the same and the contents thereof, and that the matters 
stated in this amended and substituted petition are true as 
I verily believe. 

! BEULAH C. WACHTMEISTER. 

Subscribed and sworn to before me by Beulah C. Wacht¬ 
meister this 21st day of September, 1931. 

[Notarial Seal, B. F. Flenniken, Iowa.] 

B. F. FLENNIKEN, 

Notary Public in and 
for Polk County, Ioiva. 

36 Exhibit “A’\ 


N.P.—2—28. 


Treasury Department, Washington. 


Feb. 6, 1931. 

Mrs. Beulah C. Wachtmeister, 

205 Hubbell Building, 

Des Moines, Iowa. 

Madam : 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $1,711.03 
as shown in the statement attached. 

In accordance with Section 272 of the Revenue Act of 
1928, notice is lierebv given of the deficiencv mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re- 
cletermination of vour tax liabilitv. 

V V 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement, form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash- 
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ington, D. C., for the attention of IT:C:P-7. ^he signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is mkde, which¬ 
ever is earlier; whereas if no agreement is fil^d, interest 
will accumulate to the date of assessment of the, deficiency. 
Respectfully, 

DAVID BURNjET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Commissioner. 

Enclosures: Statement, Form 882, Form —. 

37 Statement. j 

IT :AR :D 1. WHB-60D. 

I 

In re Mrs. Beulah C. Wachtmeister, 205 Hubbell Building, 

Des Moines, Iowa. 


Year. Tax liability. Tax assessed, j Deficiency. 

1928 . $6,083.84 $6,372.81 $1,711.03 


Reference is made to the report of the internal revenue 
agent in charge, Omaha, Nebraska, and to yoijr protest 
dated September 5, 1930. j 

Careful consideration has been accorded yoiir protest 
and in view of all the information before the Bpreau the 
adjustments recommended by the agent have been approved 
by this office. 

The basis of this deficiency is set forth in a Bureau let¬ 
ter dated December 23, 1930, which is hereby mafte a part 
of this letter. I 

See petition in Docket 51943 for Exhibit “B”. 

I 

i 

38 [Stamp:] Received U. S. Board of Tax Appeals, 
Nov. 21, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 21, 1931. 


3—6026a 
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United States Board of Tax Appeals. 
Docket No. 55273. 

Beulah C. Wachtmeister, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended and Substituted Petition. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the amended and substituted petition of 
the above-named taxpayer, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3. 

4 (a)-(g). Denies the assignments of error contained in 
paragraph 4, Subdivisions (a) to (g) inclusive of the 
amended and substituted petition. 

5 (a)-(j). Denies the allegations contained in paragraph 
5, subdivisions (a) to (j) inclusive of the amended and sub¬ 
stituted petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore it is prayed that taxpayer’s appeal be denied. 

(Signed); C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

BYRON M. COON, 

Special Attorney , 

Bureau of Internal Revenue. 

mer. 

39 United States Board of Tax Appeals. 


Docket Nos. 51941-51943, 52758-52760, 54374, 55272, 55273. 


F. C. Hubbell, Petitioner 


v. 

Commissioner of Internal Revenue, Respondent. 
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Beulah C. Wachtmeister, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Grover C. Hubbell, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

| 

Promulgated February 27, 1933. 

I 

Amounts retained by trustees from the incomO of a trust 
for depreciation of trust property and for the undepre¬ 
ciated cost of obsolete buildings are distributable to the 
beneficiaries under the terms of the trust instrument and 
are taxable to them, though a local state coutrt decided 
that the beneficiaries could not recover the amounts so re¬ 
tained by the trustees. Commissioner v. Whitcomb, — Fed. 
(2d) —, followed. j 

J. G. Gamble, Esq., for the petitioners. 

W. E. Davis, Esq., for the respondent. 

Opinion. 

Lansdon : The respondent has asserted deficiencies in in¬ 
come taxes as follows: 


Beulah C. 

Year. F. C. Hubbell. Wachtmeister. Grover C. Hubbell. 

1924 . $8,445.71 $8,956.26 $7,275.70 

1925 . 1,528.74 4,053.55 4,321.01 

1926 . 2,860.64 6,505.46 434.94 

1927 . 3,975.07 2,961.70 3,208.32 

1928 . 1,767.37 1,711.03 f r 262.16 


Although the petition contains numerous allegations of 
error, there is really only one question presented for de¬ 
termination in these proceedings, namely, whether} amounts 
retained by the trustees out of gross receipts of | the trust 
to maintain a reserve for depreciation of trust assets, and 
to offset the undepreciated cost of obsolete build- 
40 ings abandoned, constitute income distributable to 
the beneficiaries and taxable to them, as thejrespond- 

i 
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t 

ent has determined. The material facts are presented in 
a written stipulation, which is hereby incorporated as a 
part of this report. 

In F. C. Hubbell , 14 B. T. A. 1040; affd., 46 Fed. (2d) 
446, certiorari denied, 283 U. S. 840, where the similar 
question as to prior years was presented, it was held that 
the trust instrument did not authorize the trustees to es¬ 
tablish and maintain a reserve for depreciation by deduc¬ 
tions from income and that the amounts so retained were 
distributable and taxable to the beneficiaries. Thereafter 
one of the beneficiaries brought suit in the District Court 
of Iowa for an accounting and to enjoin the trustees from 
making such deductions, alleging that the trust instrument 
did not authorize deductions for depreciation in computing 
the income distributable to the beneficiaries. On Julv 10, 
1931, the court rendered its decree for the defendant, hold¬ 
ing that the trustees were authorized to set up a reserve 
for depreicatipn of trust property. The petitioners now 
urge that we are bound bv the decree of the local Iowa 
court and that our previous opinion, which was affirmed by 
the Circuit Court of Appeals, must be overruled. 

A situation almost identical to that presented here was 
before the Circuit Court of Appeals for the Ninth Circuit 
in Commissioner v. Whitcomb, — Fed. (2d) —. The court 
there held that in the circumstances the construction of 
the trust instrument by a state court is not binding on the 
Federal courts in determining income tax liability. In the 
instant case tlie petitioners seek to overrule a construction 
of the trust instrument by the Federal courts upon presen¬ 
tation of a local state court decree which was rendered 
subsequently. A similar contention was rejected by the 
District Court for the Western District of Kentucky in 
Fidelity <£ Columbia Trust Co. v. Lucas, 52 Fed. (2d) 298. 

Upon authority of the Whitcomb case, supra, which we 
think is controlling here, the respondent’s determination 
is approved. 

Cf. Estate of Thomas Burke, 22 B. T. A. 337; affd., — 
Fed. (2d) —. 

Decision will be entered for the respondent. 
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Washington. 


41 United States Board of Tax Appeals, V\ 

Docket No 51943. 

Beulah C. Wachtmeister, Petitioner 

v. 

| 

Commissioner of Internal Revenue, Respondent 

Decision. 

Pursuant to the determination of the Board, set forth 
in its report promulgated February 27, 1933, it js 
Ordered and decided that there are deficiencies of 
$8,956.26, $4,053.55 and $6,505.46 for the years [1924, 1925 
and 1926, respectively. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) W. C. LANSD0N, 

Member. 

Entered Mar. 3, 1933. | 

42 United States Board of Tax Appeals, Washington. 

Docket No. 52760. I 

Beulah C. Wachtmeister, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

* 

I 

Decision. 


Pursuant to the determination of the Board, as 
in its report promulgated February 27, 1933, it i£ 
Ordered and decided that there is a deficiency of 
for the vear 1927. 

Enter. 


set forth 
$2,961.70 


[Seal U. S. Board of Tax Appeals.] 
(Signed) 

Entered Mar. 3, 1933. 


W. C. LANSDON, 

Member. 
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43 United States Board of Tax Appeals, Washington. 

Docket No. 55273. 

Beulah C. Wachtmeister, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 

in its report promulgated February 27, 1933, it is 

Ordered and decided that there is a deficiency of $1,711.03 

for the vcar 1928. 

* 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) W. C. LANSDON, 

Member. 

Entered Mar. 3, 1933. 

44 [Stamp:] United States Board of Tax Appeals. 

Filed May 29,1933. 

Court of Appeals of the District of Columbia,-Term, 

1933. 

No. — 

Beulah C. Wachtmeister, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition for Review of the Decision of the United States 

Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

Beulah C. Wachtmeister, in support of this, her petition, 
filed in pursuance of the provisions of Section 1001 of the 
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Act of Congress approved February 26, 1926 entitled “The 
Revenue Act of 1926’ 7 as amended by Section 1101-A of the 
Revenue Act of 1932, for the review of the decision of the 
United States Board of Tax Appeals rendered on the 3rd 
day of March, 1933, approving deficiencies in the income 
taxes of the petitioner for the calendar years 1924, 1925, 
1926,1927, and 1928, in the respective amounts $f $8,956.26, 
$4,053.55, $6,505.46, $2,961.70, $1,711.03, respectfully shows 
to this Honorable Court as follows: 

I. 

Statement of the Nature of the Controversv. 

%/ 

1. On January 12, 1931 the petitioner filed with the 
United States Board of Tax Appeals, in pursuance 
45 of the provisions of the Revenue Acts of 1926 and 
1928, her petition requesting a redeterihination of 
the deficiency in income taxes for the calendar ^ear ended 
December 31, 1924 in the sum of $8,956.26, for the calendar 
year ended December 31, 1925 in the sum of $4,j)53.55, and 
for the calendar year ended December 31, 1926 ^n the sum 
of $6,505.46, all as shown by the final notice of deficiency 
mailed by the respondent under date of November 19,1930; 
and on February 12, 1931 the petitioner filed with the 
United States Board of Tax Appeals, in pursuance of the 
provisions of the Revenue Acts of 1926 and 192$, her peti¬ 
tion requesting a redetermination of the deficiency in in¬ 
come taxes for the calendar year ended December 31, 1927 
in the sum of $2,961.70, as shown by the final notice of de¬ 
ficiency mailed by respondent under date of December 26, 
1930; and on April 2, 1931 the petitioner filed with the 
United States Board of Tax Appeals, in pursuance of the 
provisions of the Revenue Acts of 1926 and 1928, her peti¬ 
tion requesting a redetermination of the deficiency in in¬ 
come taxes for the calendar year ended December 31, 1928 
in the sum of $1,711.03, as shown by the final notice of defi- 
ciencv mailed bv respondent under date of February 6, 
1931. 

On September 28, 1931 petitioner filed with the United 
States Board of Tax Appeals a motion for permission to 
file amended and substituted petitions for each of the fore¬ 
going petitions, which said motion was granted dn October 
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1, 1931; and on to-wit the 1st day of October, 1931, peti¬ 
tioner tiled with the United States Board of Tax Appeals, 
in pursuance of said authority of said Board, said amended 
and substituted petitions. The said petitions alleged 

46 as follows: 

That the petitioner was a resident of the City of 
Paris, France, during all of the years 1924 to 1928, both 
inclusive, and as well at the time of the filing of said peti¬ 
tions. That on or about the 31st day of December, 1903, 
Frederick M. Hubbell and his wife made, executed and de¬ 
livered a trust convevance to certain trustees conveving 
a quantity of real estate and some personal property for 
the uses and purposes therein stated. The trust thereby 
created is irrevocable and remains in full force and effect 
until after the death of all persons in being named therein, 
and for twentv-one vears thereafter, and bv said convev- 
ance there are three classes of property conveyed to the 
trustees, designated as Schedules A, B and C. 

That under the terms of Article II of the trust convev- 

* 

ance the trustees are vested with the power to maintain, 
improve and insure the trust property included in said 
Schedule A, and a similar provision is found in Article III 
of the trust conveyance relating to the property included 
in Schedules B and C. That under the provisions of Ar¬ 
ticle YI of the said trust conveyance the net income from 
the trust estate is required to be paid by the trustees either 
annually, semi-annually, quarterly or monthly to certain 
named beneficiaries. 

That during the taxable years 1924, 1925, 1926, the trus¬ 
tees deducted from the gross income of the trust estate the 
following sums representing ordinary depreciation of the 
assets of the trust estate : 

47 


1924 .$30,529.82 

1925 . 30,413.16 

1926 . 33,403.48 


and during each of said years, 1924, 1925, 1926, the trustees 
deducted the following further sums representing deprecia¬ 
tion upon streets and sidewalks used by the trustees in the 
business of the trust estate, which improvements were paid 
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for by the trust estate through the medium of special as¬ 
sessments levied against the trust property: | 


1924 .i $11,355.23 

1925 .. 10,870.76 

1926 . 13,028.26 


That in each of said years, 1924, 1925, 1926, the trustees de¬ 
ducted from the gross income of the trust estate fhe follow¬ 
ing sums representing the unextinguished cost dr value of 
buildings or parts of buildings demolished or raked by the 
trustees of the Frederick M. Hubbell Trust Estate in the 
operation of the business of the said trust estate: 


1924 .$10,308.00 

1925 . 11,527.50 

1926 . 51,140.60 


That during the taxable year 1927 the trustees} deducted 
from the gross income of the trust estate a sum Represent¬ 
ing ordinary depreciation of the assets of the trust estate, 
of which sum $12,249.46 was allocated to this petitioner. 

That during the taxable vear 1928 the trustees! deducted 

from the gross income of the trust estate the suijn of $13,- 

098.79, which sum represented the amount of depreciation 

sustained on property paid for by the trustees through the 

medium of special assessments levied against thel property 

owned bv the said trust estate. That under the laws 
%• 

48 of the State of Iowa, the cost of construction, or re¬ 
construction, or resurfacing of any street improve¬ 
ment is assessed as a special tax against all lots Recording 
to area so as to include one-half of the privately owned 
property between the street improved and the next street, 
and the expenses of any extensions or repairs to streets may 
be paid by assessing all or any portion of the cost|s thereof 
on abutting or adjacent property according to thd benefits 
derived from such extension repairs and imprdvements. 
That the said trustees of the said trust estate madje a prac¬ 
tice of charging to its capital account all of its expendi¬ 
tures for paving, curbing and sidewalks. That during the 
year 1928 the trustees deducted, in computing the net in¬ 
come of the trust estate distributable to the beneficiaries 
thereof, the sum of $2,090.00 representing the unexpired 
cost of certain flats owned by the trust estate and wrecked 
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by orders of the trustees during that year, and the sum of 
$6,187.49 representing the unexpired cost of certain build¬ 
ings removed and abandoned under orders of the trustees 
in order to effect leases of the ground to certain prospec¬ 
tive tenants. 

That all of the said sums so deducted from gross income 
as aforesaid were retained by the trustees of the trust 
estate and were not distributed to the beneficiaries thereof. 

That during the year 1931, Grover C. Hubbell, being one 
of the life beneficiaries of the Frederick M. Hubbell Trust 
Estate brought a suit in equity in the District Court 

49 of Polk County, Iowa against the trustees of the 
Frederick M. Hubbell Trust Estate. In this suit the 

plaintiff, Grover C. Hubbell, asked that the trustees of 
the Frederick M. Hubbell Trust Estate be enjoined from 
setting up any reserve for depreciation of the assets of the 
trust estate and alleging that the trust instrument gave to 
the trustees no right or power to create such a reserve. 
The plaintiff further asked that the trustees of the Frede¬ 
rick M. Hubbell Trust Estate account to him for the re¬ 
serve set up ini prior years for the depreciation and demo¬ 
lition of the assets of the trust estate and asked that the 
court order the trustees of the said trust estate to pay to 
him his proportion of this reserve. The trustees as de¬ 
fendants denied the right of the plaintiff to the relief asked 
for in his petition, and asserted their right to create* the 
reserve for the depreciation and demolition of the assets of 
the trust estate. 

That July, 1931, the above case was tried in the District 
Court of Iowa, in and for Polk County, both parties being 
represented by counsel. The court decreed that the trus¬ 
tees of the Frederick M. Hubbell Trust Estate were re¬ 
quired under the terms of the trust instrument to set up a 
reserve for depreciation of the assets of the Frederick M. 
Hubbell Trust Estate, and that they were also required 
under the terms of the same instrument to set up a reserve 
for the unexpired cost of obsolete buildings owned by the 
trust estate and removed or wrecked bv the order of the 
trustees. The court, decreed that the plaintiff’s petition 
should be dismissed and that the action of the trus- 

50 tees in creating the reserves described above should 
be approved. 
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That the Commissioner of Internal Revenue hzjs added to 
the net income of this petitioner an amount representing 
her aliquot portion of the above stated deductions, assert¬ 
ing that these sums represent distributable income to the 
petitioner by virtue of the terms of the trust conveyance. 
That inasmuch as a court of competent jurisdiction in the 
State of Iowa has decreed that the intention of tihc creator 
of the trust was to preserve the corpus of the trust estate 
intact and to provide for a reserve for depreciation and 
demolition of the assets of the trust estate, the above deduc¬ 
tions constitute lawful and proper deductions in determin¬ 
ing the net income of the trust estate distributable to the 
beneficiaries thereof, and should not be included as taxable 
income to this petitioner. | 

Said petitions prayed that the additions of the sum of 
$24,065.24 for the year 1924, $18,073.33 for the year 1925, 
$31,884.74 for the year 1926, $12,249.46 for the Vear 1927 
and $6,981.84 for the year 1928, to the income of the peti¬ 
tioner be set aside and held for naught, and that the holding 
of the Commissioner that the said amounts of $52,^03.05 for 
the year 1924, $52,811.42 for the year 1925, $97,q99.34 for 
the year 1926, $12,249.46 for the year 1927, $13,098.47 for 
the year 1928 and $8,277.49 for the year 1928, representing 
sums deducted for depreciation of assets of the trjist estate 
or unexpired cost of buildings razed and demolished by said 
trustees of said trust estate should, nevertheless, be 
51 considered as income distributable to tpe bene¬ 
ficiaries of said trust, be set aside and held as 
naught, and that the Board hear and redetermine the defi¬ 
ciency alleged. 

2. On November 21, 1931, the respondent filed with the 

said Board its answers to the said amended and substituted 
petitions involving the taxes for the years 1924 to lj)28, both 
inclusive, which said answers admitted that the petitioner 
was a resident of Paris, France and that notices of defi¬ 
ciencies were mailed as in said petition alleged, and that the 
taxes in controversy for each of the respective ve^irs were 
as in said petition set forth, but denying generally and 
specifically each and every allegation contained in the said 
petition relating to the subject matter involved in the de¬ 
cisions of the Board of Tax Appeals. I 

3. The causes, being at issue under the rules of practice 
of said Board, duly came on for hearing on September 12, 
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1932, at which time the said causes being consolidated for 
hearing, the parties in writing entered into a stipulation as 
to the facts. Such stipulation was offered in evidence and 
the case submitted thereon. 

Thereafter on February 27, 1933, the said Board promul¬ 
gated its opinion incorporating by reference as a part 
thereof the said written stipulation, and holding that the 
reserves maintained during each of the years involved on 
account of depreciation of assets and to offset the unde¬ 
preciated cost of obsolete buildings abandoned, were un¬ 
authorized and constituted income distributable within the 
meaning of the applicable Revenue Acts and, as such, 

52 taxable to the beneficiaries, including petitioner, in 
the amounts as determined by the respondent. 

Petitioner avers that the said opinion of said Board is 
not in accordance with the evidence; is not supported by 
any evidence; is contrary to the evidence; that the said 
decision is contrarv to and violative of the legal rights of 
the petitioner and other beneficiaries under the terms of the 
said trust conveyance and supplemental agreement with 
respect thereto; that said decision is contrary to and vio¬ 
lative of the decree of the District Court of Iowa, in and 
for Polk County, being a court of general jurisdiction and 
having jurisdiction of the said trustees and the said trust 
estate, rendered on July 10,1931, holding that the said trus¬ 
tees were authorized and required to set up the said re¬ 
serves for depreciation and obsolescence of said trust prop¬ 
erty, and to retain the amount thereof from the income 
therefrom, all of which averments are hereinafter more 
specifically referred to in petitioner’s Assignment of Er¬ 
rors. 

On March 3, 1933, the said Board entered its final orders 
of redetermination, ordering and deciding that there was a 
deficiency in the taxes of the petitioner for the years 1924, 
1925, 1926, 1927 and 1928 in the respective amounts of 
$8,956.26, $4,053.55, $6,505.46, $2,961.70, $1,711.03. 

II. 

Designation of Court of Review. 

The petitioner, being aggrieved by the said findings of 
fact, decision, opinion and order, and being a resi- 

53 dent of Paris, France, desires a review thereof in ac¬ 
cordance with the provisions of the Revenue Act of 
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1926 as amended by the Revenue Act of 1932, by) the Court 
of Appeals of the District of Columbia. j 


Assignment of Errors. 

The petitioner, as a basis for review, makes the following 
assignments of error: 

1. The Board erred in rendering a decision i\>T the re¬ 
spondent. I 

2. The Board erred in determining that there was a de¬ 
ficiency for the years 1924, 1925, 1926, 1927 ancj 1928 re¬ 
spectively. 

3. The Board erred in holding that the reserve for de¬ 
preciation and obsolescence of the property belonging to 
and used bv the trust estate, "which was maintained and re- 
tained by the trustees during each of the years involved, 
was unauthorized. 

4. The Board erred in holding that the reserv^ for de¬ 

preciation and obsolescence of the property belonging to 
and used by the trust estate, maintained and retainbd by the 
trustees during each of the years involved, constituted dis¬ 
tributable income within the meaning of Section 2jl9 of the 
Revenue Acts of 1924 and 1926, and Section 16|2 of the 
Revenue Act of 1928. 1 

5. The Board erred in holding that the reserve by the 
trustees of a fund to cover depreciation and obsolescence 
sustained in the property used by them in the business of 
the trust, in each of the years involved, was not a deductible 
item in determining the net income which, under the trust 

conveyance, was required to be distributed. 

54 6. The Board erred in holding that the reserve by 

the trustees of a fund to cover depreciation sustained 
in the depreciable property erected or acquired tyy them 
as trustees in the business of the trust subsequent to the 
creation of the trust, in each of the years involved, was 
not a deductible item in determining the net incomb "which, 
under the trust conveyance, was required to be distributed. 

7. The Board erred in refusing to hold that the trustees 
were required to maintain and retain a fund to cover de¬ 
preciation and obsolescence sustained in the properjty used 
by them in the business of the trust, in each of th^ years 
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involved, as decreed by the final decree of the District 
Court of Polk County, State of Iowa, in the case of Grover 
C. Hubbell v. F. C. Hubbell, et al., Trustees. 

8. The Board erred in not holding that the trustees were 
authorized in each of the years involved to retain from in¬ 
come an amount necessary to offset the depreciation and 
obsolescence sustained by the property of the trust which 
was used in its business. 

9. The Board erred in not holding that the net income 
required by the said trust conveyance to be distributed 
should be computed after the retention by the trustees of 
a fund in each year sufficient to replace depreciated and 

obsolete assets of the corpus of the trust. 

55 10. The Board erred in holding that the Commis¬ 

sioner had computed petitioner’s taxes for the years 
1924, 1925, 1926 and 1927 as provided in Sections 212, 214 
and 219 of the Revenue Acts of 1924 and 1926. 

11. The Board erred in holding that the Commissioner 
had computed petitioner’s taxes for the year 1928 as pro¬ 
vided in Sections 23-k, 161 and 162 of the Revenue Act of 
1928. 

12. The Board erred in not holding that the Commis¬ 
sioner had failed to compute the petitioner’s taxes for the 
years 1924, 1925, 1926 and 1927 as provided in Sections 212, 
214, and 219 of the Revenue Acts of 1924 and 1926. 

13. The Board erred in not holding that the Commissioner 
had failed to compute the petitioner’s taxes for the year 
1928 as provided in Sections 23-k, 161 and 162 of the Rev¬ 
enue Act of 1928. 

14. The Board erred in failing to hold that the amount 
taxable to the beneficiaries of said trust estate should be 
determined only after a deduction of sums representing the 
unextinguished cost or value of buildings or parts of build¬ 
ings demolished or razed in each of the years as an inci¬ 
dent to the carrying on of the business of the said trust 
estate. 

15. The Board erred in failing to hold that the trustees 
of the said trust estate should deduct in computing the net 
income of the trust estate a reasonable amount for the de¬ 
preciation of streets and sidewalks used in the business of 
the trust and paid for through the medium of special as¬ 
sessments levied against the property of the trust estate. 
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j 

16. The decision of the Board is contrary to and 

56 violative of the legal rights of the petitioner and 
other beneficiaries under the terms of the trust con¬ 
veyance and supplemental agreement with respeck thereto. 

17. The decision of the Board is contrary to and viola¬ 
tive of the legal rights of the petitioner and other benefici¬ 
aries and the trustees under the provisions of th^ final de¬ 
cree rendered by the District Court of Polk County, State 
of Iowa, being a court of general and original jurisdiction 
and having jurisdiction of the parties and property of the 
trust estate, rendered in the case of Grover C. j Hubbell, 
Plaintiff, v. F. C. Hubbell, et al., Trustees, defendants. 

18. The decision of the Board is not supported by any 

evidence. j 

19. The decision of the Board is contrary to the Evidence. 

Wherefore this petitioner prays that this Honorable 

Court may review said findings, decision, opinion akd order, 
and reverse and set aside the same, and that the Clerk of 
the United States Board of Tax Appeals be directed to 
transmit and deliver to the Clerk of said Court certified 
copies of all and every of the documents necessary and ma¬ 
terial to the presentation and consideration of the fore¬ 
going petition for review and as required by the rules of 
said Court and statutes made and provided. 

And your petitioner will ever pray. 

BEULAH C. WACHTMEISTE 
By J. G. GAMBLE, 

Her Attorney. 

J. G. GAMBLE, 

J. F. ROSENFIELD, ! 

Attorneys for Petitioner, 

500 Bankers Trust Bldg., 

Des Moines, Iowa. 

I 

57 State of Iowa, J 

County of Polk, ss: 

Personally appeared before me, the undersigned, a no¬ 
tary public in and for said county and state aforesaid, J. G. 
Gamble, who, upon being duly sworn according to law, does 
depose and say that he is attorney for the petitioner above 
named and did sign the above and foregoing petitioij as at¬ 
torney for and on behalf of said petitioner, that he has read 
the same and that the facts set forth therein are tjrue to 
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the best of his knowledge and belief, and that the said peti¬ 
tion is filed in good faith. 

♦I. G. GAMBLE, 

Subscribed and sworn to before me this 27th day of May, 
1933. 

[Notarial Seal, Rena King, Iowa.] 

RENA KING, 

Notary Public in and 
for Polk County, loiva. 

58 Filed June 3, 1933. 

United States Board of Tax Appeals, Washington. 

Docket Nos. 51943, 52760, 55273. 

Beulah C. Wachtmeister, Petitioner, 


vs. 

David Burnet, Commissioner of Internal Revenue, Re¬ 
spondent. 

Statement of Evidence. 

59 The above entitled cause came on for hearing before 
the Honorable W. C. Lansdon, Member of the United 
States Board of Tax Appeals, on the 12th day of September, 
1932, there being present the petitioner, by his counsel, 
J. G. Gamble and Joseph F. Rosenfield, and the respondent, 
by his counsel, W. E. Davis. Thereupon the following pro¬ 
ceedings took place: 

The stipulation of all of the facts agreed to by the parties 
is as follows: 

Stipulation of Facts. 

It is hereby stipulated and agreed by and between the 
petitioners, by their attorney, J. G. Gamble, and by re¬ 
spondent, through C. M. Cliarest, General Counsel, Bu¬ 
reau of Internal Revenue, as follows, to-wit: 

1. That the petitioners F. C. Hubbell and Grover C. Hub- 
bell, are each residents of the City of Des Moines, Polk 
County, Iowa, and the petitioner, Beulah C. Wachtmeister, 
is a resident of Paris, France. 
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2. That the taxes in controversy are ineom^ taxes for 
the calendar years 1924, 1925, 1926 1927, and 1^28, and in¬ 
volve an alleged deficiency in taxes in the following 

i 


amounts: 

F. C. Hubbell for the year 1924 . $8,445.71 

F. C. Hubbell 44 44 44 1925 1,528.74 

F. C. Hubbell 44 4 4 44 1926 2,860.64 

F. C. Hubbell 44 44 44 1927 3,975.07 

F. C. Hubbell 44 44 44 1928 1,767.37 

Beulah C. Wachtmeister for the year 1924. . . . j $8,956.26 

Beulah C. Wachtmeister 44 44 44 1925 ... 4,053.55 

Beulah C. Wachtmeister 44 44 44 1926. 6,505.46 

Beulah C. Wachtmeister 44 44 44 1927. 2,961.70 

Beulah C. Wachtmeister 44 44 44 1928 1,711.03 

60 | 

Grover C. Hubbell for the year 1924. $7,275.70 

Grover C. Hubbell 44 44 44 1925 4,321.01 

Grover C. Hubbell 44 44 44 1926. 7,434.94 

Grover C. Hubbell 44 44 44 1927. 3,208.32 

Grover C. Hubbell 44 44 44 1928 1,262.16 


and that Exhibits lettered 44 A” attached to each of the pe¬ 
titions filed in these cases is a correct copy of the| notice of 
deficiency mailed to the respective petitioners on the dates 
therein set forth. 

3. That on December 31, 1903, Frederick M. Hhbbell and 
his wife, Frances E. Hubbell, made, executed and [delivered 
a trust convevance to certain trustees conveving certain 
real estate and personal property for the uses and purposes 
therein stated. A true copy of such conveyance being 
hereto attached, marked Exhibit number 4 4 1” is by this ref¬ 
erence hereby made a part hereof. 

4. That on January 2, 1919, Frederick M. Hujbbell ex¬ 
ecuted a supplemental agreement with certain trustees con¬ 
cerning the distribution of net income of the trust property 
therein referred to and referred to in Exhibit number 44 1” 
hereto attached, a true copy of which is hereto attached, 
marked Exhibit number 44 2 ”, and by this reference made a 
part hereof. 

5. That in the calendar year 1924 the trustees ui^der said 
trust agreement, Exhibit number “1”, set aside lipon the 

4—6026a 
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books of account of said trust estate for the vear 1924 the 
sum of $41,895.03 as a charge for depreciation upon de¬ 
preciable property held by them. That the various items 
which aggregate the sum of $41,895.03 represent the fol¬ 


lowing depreciable property: 

Buildings . $26,911.95 

Furniture & Fixtures. 177.45 

Renewals and Replacements. 2,499.33 

61 

Paving and sidewalk assessments. $11,355.23 

Automobiles . 951.07 

Total . $41,895.03 


That of the total of $41,895.03 set out above, the follow¬ 
ing amounts represent depreciation taken upon trust prop¬ 
erty purchased or constructed by the trustees since the 


creation of the trust estate: 

Buildings . $18,699.19 

Furniture & Fixtures. 177.45 

Renewals and Replacements. 2,499.33 

Automobiles . 951.07 

Paving and sidewalk assessments. 11,355.23 


Total .$33,682.27 


That the sum of $S,212.76 represents depreciation taken 
upon buildings which formed a part of the trust estate at 
the time that the trust estate was created. 

The trustees further set aside upon the books of the trust 
estate the sum of $10,30S.00, representing undepreciated 
cost of obsolete buildings owned by the trust estate and 
demolished by orders of the trustees for the purpose of im¬ 
proving or leasing the trust property. All of the buildings 
so demolished represented a portion of the corpus of the 
trust property at the time of its creation. 

6. That in the calendar vear 1925 the trustees under said 
trust agreement, Exhibit number “1”, set aside upon the 
books of account of said trust estate for the year 1925 the 
sum of $41,283.92 as a charge for depreciation upon de¬ 
preciable property held by them. That the various items 
which aggregate the sum of $41,283.92 represent the fol¬ 
lowing depreciable property: 


1 
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Buildings . $29,416.27 

Furniture & Fixtures. 50.69 

Renewals and Replacements. 194.17 

Paving and sidewalk assessments. 10,870.76 

Automobiles . 752.03 

Total .. $41,283.92 


That of the total of $41,283.92 set out above, the follow¬ 
ing amounts represent depreciation taken upon trust prop¬ 
erty purchased or constructed by the trustees since the 
creation of the trust estate: 


Buildings . 

Furniture & Fixtures. 

Renewals and Replacements. 

Automobiles . . . .. 

Paving and sidewalk assessments 

Total . 


$22,339.87 

50.69 

194.17 

752.03 

10,870.76 

$34,207.52 


That the sum of $7,075.40 represents depreciation taken 
upon buildings which formed a part of the trust estate 
at the time that the trust estate was created. 

The trustees further set aside upon the books of the trust 
estate the sum of $11,527.50, representing undepreciated 
cost of obsolete buildings owned by the trust estate and 
demolished by orders of the trustees for the purpose of 
improving or leasing the trust property. All of the build¬ 
ings so demolished represented a portion of the corpus of 
the trust property at the time of its creation. 

7. That in the calendar year 1926 the trustees finder said 
trust agreement, Exhibit number “1”, set asidcf upon the 
books of account of said trust estate for the ye^r 1926 the 
sum of $46,458.74 as a charge for depreciation upon 
63 depreciable property held by them. Thiit the va¬ 
rious items which aggregate the sum of $46,458.74 


represent the following depreciable property: 

Buildings. 

Machinery and Equipment. 

Furniture and Fixtures. 

Automobiles. 

Paving and sidewalk assessments. 

Total . 


$32,060.72 

486.99 

194.17 

688.60 

13,028.26 

$46,458.74 
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That of the total of $46,458.74 set out above, the follow¬ 
ing amounts represent depreciation taken upon trust prop¬ 
erty purchased or constructed by the trustees since the 
creation of the trust estate: 


Buildings. 

Machinery and Equipment. 

Furniture and Fixtures. 

Automobiles. 

Paving and sidewalk assessments 


$25,421.05 


486.99 

194.17 


688.60 


13,028.26 


Total . $39,819.07 


That the sum of $6,639.70 represents depreciation taken 
upon buildings! which formed a part of the trust estate at 
the time that the trust estate was created. 

The trustees further set aside upon the books of the 
trust estate the sum of $51,140.60, representing undepre¬ 
ciated cost of obsolete buildings owned by the trust estate 
and demolished by orders of the trustees for the purpose 
of improving or leasing the trust property. All of the 
buildings so demolished represented a portion of the cor¬ 
pus of the trust property at the time of its creation. 


8. That in the calendar vear 1927 the trustees under said 
trust agreement, Exhibit number “1”, set aside upon the 
books of account of said trust estate for the year 
64 1927 the sum of $46,330.61 as a charge for depre¬ 

ciation upon depreciable property held by them. 
That the various items which aggregate the sum of $46,- 
330.61 represent the following depreciable property: 


Buildings. $31,829.72 

Machinery and Equipment. 497.68 

Furniture and Fixtures. 203.15 

Paving and sidewalk assessments . 13,173.44 

Automobiles. 626.62 


Total . $46,330.61 

That of the total of $46,330.61 set out above, the follow¬ 
ing amounts represent depreciation taken upon trust prop- 
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ertv purchased or constructed by the trustees since the 
creation of the trust estate: 


Buildings.. $26,442.08 

Machinery and Equipment. 497.68 

Furniture and Fixtures. 203.15 

Paving and sidewalk assessments. 13,173.44 

Automobiles..I. 626.62 


Total .| $40,942.97 

That the sum of $5,387.64 represents depreciation taken 


upon buildings which formed a part of the trufet estate at 


the time that the trust estate was created. 

9. That in the year 1928 the trustees under said trust 
agreement, Exhibit number “1”, set aside upoi|L the books 
of account of said trust estate for the year 19^8 the sum 
of $13,098.79 as a charge for depreciation upon) the street 
and sidewalk improvements paid for by tliie trustees 
through the medium of special assessments levied against 
the trust property. That all of the improvements upon 
which the foregoing charge for depreciation was taken 
were improvements erected since the creation of the trust 
estate. 


65 That the trustees further set aside upon the books 
of the trust estate the sum of $8,277.49, represent¬ 
ing undepreciated cost of obsolete buildings owned by the 
trust estate and demolished by orders of the trustees for 
the purpose of improving or leasing the trust | property. 
All of the buildings so demolished represented a portion 
of the corpus of the trust property at the time olf its crea¬ 
tion. 

10. That the said amounts of $41,895.92 for the year 
1924, $41,283.92 for the year 1925, $46,458.74 for the year 
1926, $46,330.61 for the year 1927, and $13,098.79 for the 
year 1928, represent fair and proper charges for the de¬ 
preciation sustained to such depreciable property in such 
years. 

That the said amounts of $10,308.00 for the year 1924, 
$11,527.50 for the year 1925, $51,140.61 for the year 1926, 
and $8,277.49 for the year 1928, represent fair aid proper 
charges for the undepreciated cost of obsolete buildings 
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demolished or abandoned bv orders of the trustees of said 
trust estate. 

That the said amounts of $11,355.23 for the year 1924, 
$10,870.76 for the year 1925, $13,028.26 for the year 1926, 
$13,173.44 for the year 1927, and $13,098.79 for the year 
1928, represent charges for depreciation upon street and 
sidewalk improvements paid for by the trustees through 
the medium of special assessments levied against the prop¬ 
erty owned bv the trust estate. That all such improve- 
ments were erected subsequent to the creation of the said 
trust estate. 

11. That the income of said trust estate remaining 
66 after the deduction of the said amounts so set aside 
on account of depreciation and demolition in each of 
said years, as hereinbefore stated, and after the deduc¬ 
tion of certain other items of expense not here in question, 
was then distributed, as follows: 


In the year 

a u *' a 
a a u 
u u a 
u u u 


1924 to F. C. Hubbell 

1925 44 

1926 44 44 

1927 44 “ “ 

1928 44 


S20.395.9S 

20.19S.94 

1.31S.S2 

26,356.35 

17.211.64 


In the vear 1924 to Beulah C. Wachtmeister. 


a u 

u u 

u a 

a a 


44 1925 44 

44 1926 44 

“ 1927 44 

44 192S 44 


44 

44 

a 

44 


44 

44 

44 

a 


S20.395.9S 
20.19S.94 
1.318.81 
26.356.35 
17.211.64 


In the year 1924 to Grover C. Hubbell 


44 44 

44 1925 44 

44 a 

44 1926 44 

44 44 

44 1927 44 


44 

44 

44 


44 44 “ I92S “ 


44 


S20.395.9S 

20.19S.94 

1.31S.S0 

26.356.35 

17.211.64 


That in each of said vears there was distributed bv the 

* * 

trustees of said trust estate proceeds of dividends on stock 
of domestic companies, in the following amounts: 


In the year 1924 to F. C. Hubbell 
“ “ “ 1925 41 “ 

44 44 U j Q*)g 44 44 44 


“ “ “ 1927 “ 
“ “ “ 192S “ 


S26.339.6S 
29.173.21 
28.965.66 
36.4S5.53 
43.516.6S 


In the vear 1924 to Beulah C. Wachtmeister. S26.339.6S 

“ “ “ 1925 44 “ “ 29.173.21 

" u u 1926 “ “ M 2S.965.66 

« u « 1927 « - “ 36.4S5.53 

“ “ “ 192S “ 44 “ 43.516.69 


In the year 1924 to Grover C. Hubbell. S26,339.6S 

“ 44 44 1925 44 44 44 29,173.21 

« « « 1926 « - « 2S.965.66 

44 44 44 1927 44 44 44 36.4S5.53 

44 44 44 1928 44 44 44 43,516.69 
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67 12. That the amounts so set aside by the trustees 
of said trust estate in each of said years J.924, 1925, 

1926, 1927, and 1928, for and on account of depreciation of 
depreciable property held by them, was not distributed to 
any of the beneficiaries of said trust by them. 

13. That the amounts so set aside by the trustees of the 

said trust estate in each of the years 1924, 1925, 1926, and 

1928 for and on account of undepreciated cost of obsolete 

buildings demolished by orders of the trustees, was not 

distributed to any of the beneficiaries of the said trust 

estate bv them. 

* 

14. Each of said petitioners in each of said years 1924, 
1925, 1926, 1927, and 1928 reported and paid taxes at the 
current rates upon the said amounts distributed to them 
as hereinbefore stated by the said trustees of the said trust 
estate. 

15. That a true, correct, and exemplified copy of the 
proceedings of the District Court of the State of Iowa in 
and for Polk County, in the case of Grover C. ^lubbell v. 
Frederick C. Hubbell, Grover C. Hubbell, Frederick W. 
Hubbell, and James W. Hubbell, Trustees of the Frederick 
M. Hubbell Estate, being Equity No. 45388, pending in said 
Court, is attached hereto, marked Exhibit number “3”, and 
by this reference is hereby made a part hereof. That no 
appeal from the final decree and decision of said District 
Court in said case was perfected within the time allowed 
by the laws of the State of Iowa, and that said decision 
and decree has become final. 

J. G. GAMBLE, 

J. F. ROSENFIELD, 

Counsel for Petitioner. 

C. M. CHAREST, 

WED., 

General Counsel, 
Bureau of Internal Revenue. 

68 The foregoing is all of the evidence adduced at 
the trial of said proceeding. 

J. G. GAMBLE, 

J. F. ROSENFIELD, 
Attorneys for Petitioner. 
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The foregoing statement of evidence is approved this 
29th day day of Mav 1933. 

(S.) ' C. M. CHAREST, 

Attorney for Respondent. 

The foregoing contains all the evidence given on the 
hearing of this proceeding, and in order that the same may 
be preserved and made of record, this statement of the 
evidence is duly stated, approved and signed and ordered 
to be made of record this — day of May, 1933. 


Member. 

Approved and ordered filed this 3rd dav of June, 1933. 
(S.) ! W. C. LANSDON, 

Member. 


69 A True Copy. 

Trust Conveyance and Convention. 

Frederick M. Hubbell and Frances E. Hubbell, His Wife 
to and with Frederick M. Hubbell, Frederick C. Hubbell, 
and Grover C. Hubbell, Trustees of the Frederick M. 
Hubbell Estate. 

Drawn by J. C. Hume, Esq., of the Des Moines Bar. 

70 Exhibit No. 1. 

Trust Conveyance and Convention. 

Frederick M. Hubbell and Frances E. Hubbell, His Wife, 
to and with Frederick M. Hubbell, Frederick C. Hubbell, 
and Grover C. Hubbell, Trustees of the Frederick M. 
Hubbell Estate. 

Whereas, Frederick M. Hubbell, otherwise knowm as 
F. M. Hubbell, and Frances E. Hubbell, husband and wife, 
of the City of Des Moines, Polk County, Iowa, are the own¬ 
ers of considerable property, both real and personal, the 
title of winch stands either in the name of Frederick M. 
Hubbell, or of F. M. Hubbell, or of Frances E. Hubbell, 
situated and located in said Polk County, and elsewhere, 
and, 
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Whereas, said Frederick M. Hubbell and Frances E. 
Hubbell are the parents of three children, viz.: Frederick 
C. Hubbell and Grover C. Hubbell, now residents of said 
City of Des Moines, Polk County, Iowa, and Beulah C. 
Wachtmeister, who now resides in the City of Paris, 
France, and, 

Whereas, owing to the nature of their property, to their 
frequent absence from home, and for various otlnfer reasons, 
it is deemed advisable by the said Frederick M. Hubbell and 
Frances E. Hubbell to name and appoint trustees of a por¬ 
tion of their property, with certain powers and dujties: Now 
therefore, 

Know all men by these presents: That, for ai|id in con¬ 
sideration of the sum of One (1) Dollar in handlpaid, and 
other good considerations, the said Frederick j\ 1[. Hubbell 
and Frances E. Hubbell, jointly and severally, agfee to and 
do hereby sell, assign, transfer and conve\| unto the 
71 said Frederick M. Hubbell, Frederick C. Hubbell and 
Grover C. Hubbell, as trustees of the Frederick M. 
Hubbell Estate, hereinafter called “trustees,” anjl to their 
successors in trust, all of the property listed and described 
in the Schedules hereto attached, hereby referred to and 
made a part hereof, marked “Schedule A. Real Property; 
not to be sold;” “Schedule B. Real Property, whicih may be 
sold,” and “Schedule C. Personal Property,” and all other 
property which the said Frederick M. Hubbell and Frances 
E. Hubbell, or either of them, may hereafter sell and con- 
vev, or cause to be sold and conveved, unto said “trus- 
tees;” together with, all and singular, the rents, issues and 
profits thereof, and rights of homestead, dower and statu¬ 
tory thirds, and all other rights, appendant and Appurte¬ 


nant, in and unto said property belonging. | 

In Trust, however, for the persons and purposed herein¬ 
after named and appointed, and with the powers and duties 
hereinafter set forth, and none other. 

To have and to hold the same unto the said Frederick M. 
Hubbell, Frederick C. Hubbell and Grover C. Hubbpll, trus¬ 
tees of the Frederick M. Hubbell Estate, and to their suc¬ 
cessors in trust, for and during the whole of the period 
hereinafter described and designated as “the trust period.” 

Article 1. “The trust period,” above referred tp, is de¬ 
scribed and designated as follows: It shall commenjce upon 
the execution of these presents, and shall continue ajnd exist 
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during the lives of the following named persons, who are 
each and all now living, viz., Frederick M. Hubbell and 
Frances E. Hubbell, his wife—hereinafter called * 4 trust¬ 
ors’’—Frederick C. Hubbell, Beulah C. Wachtmeister and 
Grover C. Hubbell—children of the said Frederick M. Hub¬ 
bell—and Frederick \V. Hubbell and James W. Hubbell— 
sons of the said Frederick C. Hubbell—and during the life 
of the survivor of said persons, and for twenty-one (21) 
vears thereafter. 

72 Article II. During the whole of “the trust period” 
aforesaid, said “trustees” shall have full power and 
authority to demand, sue and receipt for, take and enter into 
possession of aiid hold the property listed and described in 
the schedules hereto attached, under the heading “Sched¬ 
ule A. Heal Property; not to be sold,” and each and every 
lot, part and parcel thereof. 

They shall have power to lease said property, and to de¬ 
mand, collect, sue and receipt for the rents, issues and profits 
arising and which may be had therefrom; to bring, maintain 
and defend actions, both at law and in equity, involving, 
growing out of, or in any wise affecting said property; to 
maintain, improve and insure, and to plat and subdivide the 
same, and to vacate the plats and subdivisions thereof, as 
to them may seem to the best advantage of the trust estate. 

They shall have power to pay all liens, encumbrances and 
claims upon and against said property, whether now exist¬ 
ing or hereafter created. 

They shall have power to sell and convey such portions 
of said property as to them may seem necessary or proper 
for party walls,istreets, alleys, public places, rights-of-way, 
depot grounds and other railroad purposes, upon such 
terms as may seem to them reasonable and right, and to 
dedicate streets, alleys and public places therein. 

They shall have power to contract debts on the faith and 
credit of said property and to secure said debts by mort¬ 
gage, bond, or otherwise, for the purpose of improving said 
property, to the amount of One Hundred Thousand (100,- 
000) Dollars; but they shall have no power to contract debts 
on the faith and credit of said property, or to secure the 
same, except for the purpose of improving said property, 

and the sum total of such indebtedness shall never, at anv 

' * 

time, exceed said sum of One Hundred Thousand (100,000) 
Dollars, exclusive of interest. 
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The}’ shall have no power to sell or dispose of j>akl prop¬ 
erty, or any part of it, except for party walls, streets, 

73 alleys, public places, rights-of-way, depot' grounds, 
or other railroad purposes, until the expiration of 

said trust period. 

Article III. During the whole of the trust period afore¬ 
said, said trustees shall have full power and authority to 
demand, collect, sue and receipt for, take and (inter into 
possession of and hold the property listed and described in 
the schedules hereto attached, under the heading^ “ Sched¬ 
ule B. Real Property, which may be sold,” and ‘' Schedule 
C. Personal Property,” and each and every lot, part and 
parcel thereof. 

They shall have power to lease said property, and to 
demand, collect, sue and receipt for the rents, issues and 
profits arising and which may be had therefrom; !to bring, 
maintain and defend actions, both at law and in equity, in¬ 
volving, growing out of, or in any wise affecting said prop¬ 
erty; to maintain, improve and insure, and to plat and sub¬ 
divide the same, and to vacate the plats and subdivisions 
thereof, as to them may seem to the best advantage of the 
trust estate. 

They shall have power to pay all liens, encumbra nces, and 
claims upon and against said property, whether now exist¬ 
ing or hereafter created. 

Further, said trustees shall have full power ancj author¬ 
ity to sell, assign, transfer, convey and deliver possession 
of said property listed and described in said schedules, 
under the headings, “Schedule B. Real Property, which 
may be sold,” and “Schedule C. Personal Property,” or 
any lot, part or parcel of it, at such prices and upon such 
terms as to them may seem best, and they shall have power 
to invest and re-invest the rents, issues, profits, and pro¬ 
ceeds of sale thereof, in real estate situated in Polk County, 
Iowa, and in the improvement of said property, arid in the 
improvement) of the property listed and described] in said 
schedules, under the heading, “Schedule A. Real Property; 
not to be sold. 7 ’ 

Further, said trustees shall have power to contract debts 
ou the faith and credit of said property listed and described 
in said schedules “B” and “C”; to mortgage, bond, or 
otherwise encumber the same, or any part thereof, 

74 should the exigencies of the trust so requirei and to 
charge said property with all necessary, proper and 
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reasonable expenses of maintenance, and of administration 
of the trust hereby created, including reasonable compensa¬ 
tion to the trustees while actively engaged in attending to 
the business and management of the trust. 

In short, during the whole of the trust period aforesaid, 

said trustees shall have full power and authority to manage 

and control said property in such manner as to them may 

seem advisable, and shall have, enjoy and exercise all 

powers and rights over and concerning said property, and 

the proceeds thereof, as fully and amply as though they 

were the absolute and unqualified owners of it, excepting 

only that the net rents, issues, profits and proceeds of sales 

thereof shall be invested bv them onlv in such real estate 

• • 


and in sucli manner as is above set forth. 

Article IV. In sales of the trust property aforesaid, as 
herein authorized, or in sales of any part or parcel of it, 
said trustees shall have power to make and enter into con¬ 
tracts, to execute bills of sale, assignments, deeds of gen¬ 
eral warranty, and any other necessary or proper form of 
transfer or conveyance, and to collect the purchase price 
thereof, and purchasers from them are hereby expressly 
relieved and exonerated from seeing to the application of 
the purchase money. 

Article V. During the whole of the trust period afore¬ 
said, the homestead of the trustors, to-wit: Lot One (1) of 
The Polk & Hubbell Park, now within the corporate limits 
of the Citv of Des Moines, Polk Countv, Iowa, locallv 
known as “Terrace Hill.” described again in said schedule 
“A”, shall be maintained by said trustees from, with and 
out of the general revenues of the trust. During the lives 
of the trustors, they, and the survivor of them, shall have 
the exclusive right to use and occupy said homestead as a 
home, free of rent, cost or charge; after the death of the 
trustors, said Frederick M. Hubbell shall have the exclusive 
right to so use and occupy said homestead, during his natu¬ 


ral life; after the death of said trustors and said Frederick 
C. Hubbell, said Grover C. Hubbell shall have the exclusive 
right to so use and occupy said homestead, during his natu¬ 
ral life, and, after the death of said trustors, said 
75 Frederick C. Hubbell and said Grover C. Hubbell, 
the right to so use and occupy said homestead shall 
vest in said Frederick W. Hubbell and James W. Hubbell, 
for their natural lives, in succession, and in the order 
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named, and so on in the next oldest male lineal descendant 


of the trustors; the intention of the trustors being that said 
44 Terrace Hill” shall be maintained bv said trustees with 
and from the general revenues of the trust and shall be and 
remain the homestead of the Hubbell family, end in the 
possession of the eldest male lineal descendant of the 
trustors, so long as any such descendant exists, during the 
whole of the trust period aforesaid. 

Article VI. For and during the natural life of the said 
Frederick M. Hubbell, the net income of and from the trust 
property and estate above described shall be pa^d by said 
trustees to him, the said Frederick M. Hubbell, either an¬ 
nually, semi-annuallv, quarterly or monthly, as life may de¬ 
sire and request. 

Article VII. A4 and after the death of said Frederick 
M. Hubbell should the said Frances E. Hubbell survive him, 
said trustees shall pay to the said Frances E. Hdbbell, out 
of and from the net income of the trust property and estate 
aforesaid, for and during her natural life, the sum of 


Eighteen Thousand (18,000) Dollars each year, the same to 
be paid her monthly, in installments of Fifteen Hundred 
(1,500) Dollars each. j 

Article VIII. At and after the death of said Frederick M. 


Hubbell, the net income of and from the trust property and 
estate aforesaid, after the payment of the annuity, above 
raised and provided, to the said Frances E. Hubbbll, shall, 
during the remainder of the trust period aforesaicj, be paid 
by said trustees, either annually, semi-annually, Quarterly 
or monthly, as to said trustees may seem best as follows: 
“One-third (%) to the said Frederick O. Hubbell, and to 
the heirs of his body; one-third (%) to the said 
76 Beulah C. Wachtmeister, and to the heirs of her 
body, and one-third (%) to the said Grover C. Hub¬ 
bell, and to the heirs of his body. And, should any of said 
children of the trustors, viz., Frederick C. Hubbell], Beulah 
C. Wachtmeister or Grover C. Hubbell, die withouj; leaving 
heirs of the body, him or her surviving, the one-thjird (%) 
share payable to such child so dying without heiijs of his 
or her body, shall thereafter be paid by said trustees to 
the surviving children or child of the trustors, and to the 
heirs of their respective bodies; the intention of thi|s article 
being that said three children of the trustors a^id their 
lineal descendants, and no one else, shall, after the death 
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of the said Frederick M. Hubbell, and subject to the pro¬ 
visions of Article YTI hereof, take, have and enjoy the net 
income of and from the trust property and estate aforesaid, 
and that such lineal descendants shall take per stirpes and 
not per capita. 

Article IX. 'The trus-ees of the trust herebv created shall 

* 

not be less than three, nor more than five, in number, and 
should their number at any time, as a result of death, resig¬ 
nation, or removal for non-feasance or misfeasance in office, 
be reduced below the number of three, the remaining trus¬ 
tees may appoint another person to till the vacancy, by an 
instrument, in writing, signed and acknowledged by them, 
and recorded in the office of the recorder of Polk County, 
Iowa. In case the surviving trustees do not agree upon the 
appointment of a new trustee to fill such vacancy, within 
thirty (30) days after a vacancy occurs, any one of the 
trustees, or any one of their cestuis que trustent may apply 
to the District Court of Iowa, in and for Polk County, or 
to any court of competent jurisdiction, for the appoint¬ 
ment of a new trustee hereunder to fill such vacancy. And 
the new trustee, so named or appointed, shall, conjointly 
with his co-trustees, be vested and burdened with all of 
the powers, rights and duties by these presents granted 
to and imposed upon the said Frederick M. Hubbell, Fred¬ 
erick C. Hubbell and Grover C. Hubbell, Trustees of the 
Frederick M. Hubbell Estate, without further conveyance 
or assurance. 

77 Article X. So soon as said grandchildren of the 
trustors, viz., Frederick W. Hubbell and James W. 
Hubbell, respectively, reach the age of twenty-one (21) 
years they, and each of them, shall be and become 
trustees of the trust property and estate hereby created, 
conjointly with the then trustees of said trust property 
and estate, and shall be vested and burdened with all 
of the powers, rights and duties granted to and imposed 
upon the grantees hereof, without further conveyance or 
assurance, and subject to all of the provisions of this Trust 
Conveyance and Convention. 

Article XI. Should any of the cestuis que trustent herein 
named and appointed, at any time during the continuance 
of the trust period aforesaid, become dissipated, or spend¬ 
thrifts, bankrupts or insolvent, or unable to pay their just 
debts, or should any creditors of any of said cestuis que 



63 


GUY T. HELVERING, COMMR. OF INT. REVENpE. 

trustent attempt to garnish, attach, levy upon or seques¬ 
ter, or reach, by any process, writ or judicial proceeding, 
the revenues and income derivable from the trust hereby 
created, or should any of said cestuis que trustent attempt, 
in any way, to pledge, mortgage, encumber, dispose of or 
anticipate the revenues or income coming to him hereunder, 
or any part hereof, said trustees may, in the exercise of 
their sound discretion, stop and withhold payipent of the 
revenues of income of such cestui que 1 rust, so long and to 
such extent as to them may seem best, and the revenues and 
income so withheld shall go and enure to the benefit of the 
trust property and estate, and be and become of the corpus 
thereof. 

Article XII. In the making of contracts and the execu¬ 
tion of all instruments in writing, transferring, conveying, 
or in any wise affecting said trust property apd estate; 
in all matters involving judgment, discretion pud policy, 
and in the control and management of said trust!, a major- 
itv of the trustees mav act and shall control. 

78 Article XIII. The official signatures of Isaid trus¬ 
tees to all instruments in writing shall be ‘Trustees 
of the Frederick M. Hubbell Estate, by--,” fol¬ 

lowed by the signatures of said trustees, or a majority of 
them, but leases for terms not exceeding five (5) years, 
checks, drafts receipts and vouchers may be signed by such 
person or persons as may be named and designated by said 
trustees for this purpose. 

Article XIV. In the administration of the trpst afore¬ 
said, and in the accounting for and distribution of it, said 
trustees shall be held onlv to ordinarv care and faithful- 
ness, and shall in no wise be held liable or accountable for 
errors in judgment. 

Article XV. At the expiration of the trust peripd hereby 
created, said trustees shall account for, pay over, distribute 
among and convey to the lineal descendants of the said 
Frederick C. Hubbell, Beulah C. Wachtmeister, and 
Grover C. Hubbell, then living, the trust property and es¬ 
tate then remaining in the hands and under the control of 
said trustees; said lineal descendants to take per stirpes 
and not per capita . 

Article XVI. If at any time after the death o^ the said 
Frederick M. Hubbell and Frances E. Hubbell, no lineal 
descendant of the trustor, Frederick M. Hubbell, should be 
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in existence, capable of inheriting, the trust property and 
estate aforesaid shall go to and vest in the State of Iowa, 
to bo used by it in the founding, erection and maintenance 
of a College of Learning in the Citv of Des Moines, Polk 
County, Iowa,i and said trustees shall account for, pay over 
and convey to the said State of Iowa, for said purpose, the 
trust property and estate then remaining in their hands 
and under their control. 

Article XVII. This Trust Conveyance and Convention is 
made to correct certain errors and omissions in and of the 
Trust Declaration and Conveyance made by the grantors 
hereof to the grantees hereof, dated September 15, 
79 A. I). 1903, and recorded in Book 455, at pages 555 
et seq.. of the records of the office of the recorder of 
Polk County, Iowa, and wherever the two instruments con¬ 
flict, or differ, and in the interpretation and enforcement of 
the same, this, the latter, shall control and prevail. 

In Witness AVhereof the grantors above named, and each 
of them, have hereunto subscribed their names and affixed 
their seals, and the trustees above named, and each of them, 
to evidence their acceptance or the trust hereby created, 
have hereunto subscribed their names, at the Citv of Des 
Moines, Polk County, Iowa, this 31st dav of December, 
A. D. 1903. 

FREDERICK M. HUBBELL. [seal.1 
FRANCES E. HUBBELL. [seal.] 
FREDERICK M. HUBBELL, 

FREDERICK C. HUBBELL, 

GROVER C. HUBBELL, 

Trustees of fife Frederick M. Hubbell Estate. 

State of Iowa, 

Polk County, ss: 

Be it remembered: That on this, the 31st day of Decem¬ 
ber, A. D., 1903, in the County and State aforesaid, before 
me, the undersigned, a Notary Public, in and for said 
County, personally appeared Frances E. Hubbell, Fred¬ 
erick C. Hubbell and Grover C. Hubbell, each and all per¬ 
sonally known to me; the said Frances E. Hubbell person- 
allv known to! me to be the wife of Frederick M. Hubbell 
and to be the identical person of said name who signed the 
above and foregoing Trust Conveyance and Convention as 
one of the grantors, and the said Frederick C. Hubbell and 
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Grover C. Hubbell personally known to me to be the iden- 


e and fore- 
two of the 
nd the said 


tical persons of said names who signed the abo^f 
going Trust Conveyance and Convention as 
Trustees of the Frederick M. Hubbell Estate, ai 
Frances E. Hubbell, Frederick C. Hubbell an<^ Grover C. 
Hubbell then and there severally acknowledged the signing 
and execution of said instrument to be their volun- 
80 tary acts and deeds, for the uses anil purposes 
therein set forth. 

In witness whereof I have hereunto subscribed mv name 
and have hereto affixed my Notarial Seal, at the City of Des 
Moines, in the County and State aforesaid, on the day and 
year last above written. 

[seal.] C. HUTTENLOCHER, 

Notarkj Public. 

I 

State of Texas, 

Jefferson County , ss: 

Be it remembered: That on this, the 18th dav of Janu¬ 
ary, A. D. 1904, in the County and State aforesaid, before 
me, the undersigned, a Notary Public, in and for said 
County, personally appeared Frederick M. Hubbell, per¬ 
sonally known to me, and personally known to me to be the 
identical person of said name who signed the above and 
foregoing Trust Conveyance and Convention as one of the 
grantors and as one of the trustees of the Frederick M. 
Hubbell Estate, and then and there acknowledged the sign¬ 
ing and execution of said instrument to be his voluntary act 
and deed, for the uses and purposes therein set fbrth. 

In witness whereof I have hereunto subscribed my name 
and have hereto affixed my Notarial Seal, at the City of 
Beaumont, in the County and State aforesaid, oh the day 
and vear last above written. 

[seal.] R. E. BUMP AS, 

Notary Public , Jefferson Countyl 


81 


“Schedule A. 

Real Property; Not to be Sold 


Texas. 


Each and all of the following described lots, plarcels of 
land, additions, subdivisions, towns, sections anci estates, 

5—6026a 
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parks, places, plats and re-plats situated within the corpo¬ 
rate limits of the City of Des Moines, in Polk County, Iowa, 
to-wit: 


Allen’s Addition: 

Item 1. Lot four (4) in Block one (1) of Allen’s Addition 
to the Citv of Des Moines. 

Item 2. Lot seven (7) in Block one (1) of Allen’s Addi¬ 
tion to the Citv of Des Moines. 


Bird’s Addition, and Thereabouts: 

Item 3. Lotsl five (5) and six (6) in Block three (3) of 
Bird’s Addition to the City of Des Moines. 

Item 4. The South Half (M>) of Lot three (3), in Block 
four (4) of Bird’s Addition to the City of Des Moines. 

Item 5. The West Half (VL>) of Lots one (1) and two (2) 
ascertained by drawing a straight line from the middle of 
the North line of said Lot one (1) to the middle of the 
South line of said Lot two (2), the whole of Lot three (3), 
and the West forty (40) feet of Lot four (4), all in Block 
five (5) of Bird’s Addition to the City of Des Moines. 

Item 6. All that part of Lot thirteen (13) which lies 
North of Grand Avenue, and all of Lot four (4), excepting 
so much of said Lot four (4) as lies in Grand Avenue, and 
excepting the South twenty-eight (28) feet of the North 
one hundred and eleven (111) feet thereof, of the Official 
Plat of the North East Quarter (Vi) of the South East 
Quarter (Vi) of Section four (4), Township seventy-eight 
(78), Range twenty-four (24), West of the 5th P. M. Iowa. 


Campbell & McMullen’s Addition and Thereabouts: 

Item 7. Lot one (1) in Block twenty-five (25) of Campbell 
& McMullen’s Addition to the town of Fort Des Moines. 

Item 8 . The East Half (%>) of Lots one (1) and 
82 two (2) in Block twenty-six (26) of Campbell & Mc¬ 
Mullen’s Addition to the town of Fort Des Moines. 
Item 9. Lot sfix (6) in Block twenty-six (26) of Campbell 
& McMullen’s Addition to the town of Fort Des Moines. 

Item 10. The West Half (VL*) of Lots seven (7) and eight 
(8) in Block twenty-six (26) of Campbell & McMullen’s 
Addition to the town of Fort Des Moines. 
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Item 11. The East Half (M>) of Lot three (3) in Block 
twenty-seven (27) of Campbell & McMullen’s Addition to 
the town of Fort Des Moines. 

Item 12. Lot three (3) in Block thirty-seven (37) of 
Campbell & McMullen’s Addition to the town of Fort Des 
Moines. j 

Item 13. Lots two (2) and three (3) in Block fifty-six 
(56) of Campbell & McMullen’s Addition to the town of 
Fort Des Moines. 

Item 14. Lot ten (10), except that portion thereof hereto¬ 
fore appropriated by the City of Des Moines as a part of 
Fourteenth Street, of the Official Plat of the South West 
Quarter ( 14 ) of Section four (4), Township seventy-eight 
(78), Range twenty-four (24), West of the 5th P. M. Iowa; 
also Lot one (1) and the undivided one-half (V 2 ) of Lot 
three (3) of the Official Plat of Lot five (5) of jBlock fifty- 
six (56) of Campbell & McMullen’s Addition imd of Lot 
nine (9) of the Official Plat of the South West Quarter ( 14 ) 
of Section four (4), Township seventy-eight (78), Range 
twenty-four (24), West of the 5th P. M. Iowa. 

Item 15. Lots one (1), two (2), three (3) and four (4) of 
the Official Plat of Lot three (3), in Block fifty-seven (57) 
of Campbell & McMullen’s Addition to the town of Fort 
Des Moines. 

Item 10. Lot four (4) in Block fifty-seven (57) of Camp¬ 
bell & McMullen’s Addition to the town of Fort 1’ es Moines. 

Item 17. Lot six (6) in Block fifty-seven (57) of Campbell 
& McMullen’s Addition to the town of Fort Des 
83 Moines, except the following described lol; or parcel 
of land, viz., beginning at a point on the East side of 
the said lot six (6) which is fifty-four and twenty-four hun¬ 
dreds (54.24) feet North of the South East corner thereof; 
thence running Westerlv to the North West corrier of said 
lot six (6); thence East on the North line of said lot six (6) 
to the North East corner thereof; thence South 0)1 the East 
side of said lot to the place of beginning, which was con¬ 
veyed to the City of Des Moines, on February 2,, 1892, for 
the purpose of an alley. 

Item 18. The East Half (V 2 ) of Lot two (2) in Block 
fifty-eight (58) of Campbell & McMullen’s Addition to the 
town of Fort Des Moines. 

Item 19. Lot four (4) in Block fifty-nine (59) in Camp¬ 
bell & McMullen’s Addition to the town of Fort Dis Moines, 
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excepting a strip of ground five (5) feet wide off from the 
North end of said Lot four (4), conveyed to the City of Des 
Moines for the purposes of an alley. 

Item 20. The West Half (Mi) of Lot nine (9) of the Offi¬ 
cial Plat of Lots two (2) and three (3) in Block fifty-nine 
(59) of Campbell & McMullen’s Addition to the town of 
Fort Des Moines together with Lots two (2) and three (3) 
in Block six (6) of Holcomb’s Addition to Fort Des Moines, 
excepting the North nine (9) feet of said Lot nine (9). 

Item 21. Lot five (5) in Block sixty (60) of Campbell & 
McMullen’s Addition to the town of Fort Des Moines. 

Holcomb’s Addition: 

Item 22. Lots five (5) and six (6) in Block three (3) of 
Holcomb’s Addition to Fort Des Moines. 

Item 23. Lot three (3) in Block (5) of Holcomb’s Addi¬ 
tion to Fort Des Moines. 

Item 24. Lot one (1) in Block six (6) of Holcomb’s Addi¬ 
tion to Fort Des Moines. 

Item 2.5. Lots one (1) and two (2) of the Official Plat of 
Lots two (2) and three (3) in Block two (2) of Holcomb’s 
Addition to Fort Des Moines; also so much of Lot 
84 one (1) of the Official Plat of the South West Quar¬ 
ter (Vi) of Section four (4), Township seventy-eight 
(78), Range twenty-four (24) West of the 5th P. M. Iowa, 

as lies East of the allev which runs North and South 

•> 

through said Block two (2). 

Coliseum Place: 

Item 20. Lots one (1), two (2) and three (3) in Coliseum 
Place. 


C. Good’s Central Addition and Thereabouts: 

Item 27. Lot one (1) in Block (1) of C 1 . Good’s Central 
Addition to the City of Des Moines, and so much of Lot six¬ 
teen (16) of the Offical Plat of the North East Quarter (%) 
of the South East Quarter (Vi) of Section four (4), Town¬ 
ship seventy-eight (78), Range twenty-four (24) West of 
the 5th P. M. Iowa, as lies North of Grand Avenue. 

Item 28. The West Half (Mi) of Lot four (4) and the 
East thirty-five (35) feet of Lot five (5) in Block one (1) of 
C. Good’s Central Addition to the City of Des Moines. 
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Fort Des Moines: 

Item 29. The East Half (M>) of Lot five (5) and all of 
Lot six (6) in Block three (3) of Fort Des Moines. 

Item SO. Lot three (3) and the North Half (V 2 ) of Lot 
four (4) in Block eight (8) of Fort Des Moines.] 

Gatch’s Subdivision: 

Item 31. Lots one (1), two (2), three (3) aid four (4) 
of Gatch’s Subdivision of the North one hundred land thirty- 
two (132) feet (of all East of alley) of the East Half (%) 
of Block “H” of Grimmers Addition to the town of Fort 
Des Moines. 

Item 32. Lots seven (7), eight (8), nine (9) and ten (10) 
of Gatch’s Subdivision of the North one hundred hnd thirty- 
two (132) feet (of all East of alley) of the East Half 
85 (M>) of Block “H” of Grimmel’s Addition to the 

town of Fort Des Moines. 

Grimmel’s Addition and Official Plats Thereof: 

1 

Item S3. That part of Lot eight (8) in Block “H” of 
GrimmePs Addition to the town of Fort Des Ajloines de¬ 
scribed as follows: beginning at the North line of said Lot 
at a point sixty-six (66) feet Easterly from the Nbrth West 
corner thereof; running thence seventy-two (7§) feet to 
the North East corner of said lot; thence Southdrlv to the 
South East corner of said lot; thence Westerly to the South 
West corner of said lot, and thence Northerly, in a straight 
line, to the place of beginning. 

Item 34. Lots six (6), seven (7), eight (8), nipe (9), ten 
(10), eleven (11), twelve (12), thirteen (13), fourteen (14), 
fifteen (15), sixteen (16) and seventeen (17) of the Official 
Plat of the West two hundred and fifty-six (25fi) feet of 
the North one hundred and four (104) feet of Lots ten (10), 
eleven (11) and twelve (12) in Block “I” of G-rimmel’s 
Addition to Fort Des Moines; also all the remainder of said 
lots eleven (11) and twelve (12) of said Official Plat which 
has not been conveyed to the City of Des Moines for public 
alley. 

Item 53. The South nineteen (19) feet of Lot three (3), 
and all of Lot four (4) of the Official Plat of Lot fourteen 
(14) of the Official Plat of Block “I” of GrimmePs Addition 
to Fort Des Moines, together with Lot seven (7) >of C. H. 


1 
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Atkin’s Subdivision of Lot thirteen (13) of the Official Plac 
of said Block “I” of Grimmers Addition. Also the follow¬ 
ing: beginning at the South West corner of Lot six (6) in 
Block “I” of Grimmers Addition to the town of Fort Des 
Moines, running thence Northerly, along the East line of 
Sixth Avenue, thirty-six (36) feet; thence Easterly, at right 
angles with Sixth Avenue, to the alley as now laid out, va¬ 
cated and used; thence Southerly, on the West line of said 
alley, thirty-six ,(36) feet; thence Westerly to the place of 
beginning, said property comprising all of Lot fifteen (15) 
and a part of Lbt sixteen (16) of the Official Plat of Block 
“I” of Grimmers Addition and also a small trian- 
86 gular strip which was formerly a part of the alley, 
now included in and forming a part of the City of 
Des Moines. 

Item 36. Lot nineteen (19) of the Official Plat of Block 
“I” of Grimmers Addition to the town of Fort Des Moines. 

Item 37. Lot ithree (3) in Block “E” of Grimmers Ad¬ 
dition to the town of Fort Des Moines. 

Item 38. The North Half ( a /->) of Lot twenty-five (25) in 
Division two (2) of Grimmel’s Addition to the town of Fort 
Des Moines. 

Item 39. The North Half (MD of Lot twenty-six (26) in 
Division two (2) of Grimmel’s Addition to the town of Fort 
Des Moines. 

Item 40. Lot two (2) in Division two (2) of Grimmel’s 
Addition to the town of Fort Des Moines. 

Item 41. Lot one (1) in Division three (3) of Grimmel’s 
Addition to the town of Fort Des Moines. 

Hoxie’s Addition: 

Item 42. Lot four (4) in Block twenty-two (22) of H. M. 
Hoxie’s Addition to the town of Fort Des Moines. 

Keene & Poindexter’s Addition and Official Plat 
Thereof: 

Item 43. Lot four (4) in Block twenty-two (22) of Keene 
& Poindexter’s Addition to Fort Des Moines. 

Item 44. The South twenty-four (24) feet and two (2) 
inches of Lots three (3) and four (4) in Block twenty-three 
(23) of Keene & Poindexter’s Addition to Fort Des Moines. 

Item 45. Lot seven (7) in Block twenty-three (23) of 
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Keene & Poindexter’s Addition to Fort Des Moines, and 
Fractional Lot seven (7) in Block twenty-three](23) of H. 
M. Hoxie’s Addition to the town of Fort Des Moines. 

Item 46. Lot four (4) in Block twenty-four (24) of Keene 
& Poindexter’s Addition to Fort Des Moines. 

Item 47. Lots one (1) and two (2) in Block t wenty-nine 
(29) of Keene & Poindexter’s Addition to Fort Des 
Moines. 

87 Item 48. The South eleven (11) feet of Lot ten 
(10) in Block thirty-three (33) of Keene & Poindex¬ 
ter's Addition to Fort Des Moines. 

Item 49. Lots two (2) and four (4) of Keerje & Poin¬ 
dexter’s Official Plat, as filed for record on Apifil 9, 1897, 
and recorded in Plat Book “E,” Page 116, of Polk County, 
Recorder’s Office. 

(Jonathan) Lyons Addition and Thereabouts: 


Item 50. The West forty-two (42) feet of Lot 
the East eight (8) feet of Lot two (2), and 


one (1); 
the West 


twenty-five (25) feet of the East Half (V 2 ) of Lot two (2) 
in Block thirty-seven (37) of (Jonathan) Lyons’ Addition 
to Fort Des Moines. 

! 

Item 51. Lot four (4) in Block thirty-sevei^ (37) of 
(Jonathan) Lyons’ Addition to Fort Des Moines. 

Item 52. Lot one (1), except the West sixty-six (66) 
feet, in Block thirty-eight (38) of (Jonathan) Lyons’ Ad¬ 
dition to Fort Des Moines. 

Item 53. Lots one (1) and two (2) in Block thirty-nine 
(39) of (Jonathan) Lyons’ Addition to Fort Des Moines. 

Item 54. Lots seven (7), eight (8), nine (9) and ten (10), 
and all of Lot eleven (11), except the North thirty-three 
(33) feet thereof, all in Block thirty-nine (39) of (Jona¬ 
than) Lyons’ Addition to Fort Des Moines. 

Item 55. Lots five (5) and six (6) in Block forty-two 
(42) of (Jonathan) Lyons’ Addition to Fort Des Moines, 
except the right of way over the North twelve (12) feet and 
over a triangle in the South West corner of said Lots five 
(5) and six (6) in favor of the Des Moines Union Railway 
Company, and granted on October 8, 1902, and Recorded. 

Item 56. The East fifty (50) feet of Lot one (lj) and all 
of Lot four (4) in Block forty-seven (47) of (Jonathan) 
Lyons’ Addition to Fort Des Moines. 
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Item 57. Lots one (1), two (2), three (3), four (4), five 
(5) and six (6) of the Official Plat of Lots six (6), 
88 seven (7) and eight (8) in Block thirty-seven (37) of 
(Jonathan) Lyons’ Addition to Fort Des Moines. 

Item 58. Lots one (1), two (2), three (3), four (4), five 
(5), six (6), seven (7), eii>ht (8) and nine (9) of the Official 
Plat of Lots two (2) and three (3) in Block forty-four (44) 
of (Jonathan) Lyons’ Addition to Fort Des Moines. 

Item 5i). Lot one (1) of the Official Plat of Lots three (3) 
and four (4) in Block forty-six (46) of (Jonathan) Lyons’ 
Addition to Fort Des Moines. Also Lot six (6) of the Offi¬ 
cial Plat of the South East Quarter (Vi) of Section five (5), 
Township seventy-eight (78), Range twenty-four (24), 
West of the 5th P. M. Iowa. Also, commencing at the 
South West corner of Lot one (1) of the Official Plat of 
Lots three (3) and four (4) in Block forty-six (46) of 
(Jonathan) Lyons’ Addition to Fort Des Moines, running 
thence, in a Westerly direction, on a course which shall 
be the extension, in a straight line, of the South boundary 
line of said Lot one (1), until it intersects the East line 
of Seventeenth Street, as re-located on April 4, 1902; 
thence North twenty-seven (27) degrees and thirty (30) 
minutes West, to the South line of Lot one (1) in Block 
“D” of the Subdivision of Lot six (6) of the Pursley Es¬ 
tate, it being a point nine (9) feet East of the South West 
corner of said Lot one (1) in Block “D”; thence Easterly, 
along the South line of said Block “D”, to the North West 
corner of Lot six (6) of the Official Plat of the South East 
Quarter (Vi) of Section five (5), Township seventy-eight 
(78), Range twenty-four (24), West of the 5th P. M. Iowa; 
thence Southeasterly, in a straight line, to the place of 
beginning. 

Item 60. Lots one (1), two (2), three (3), four (4), five 
(5), twenty-three (23), twenty-four (24), twenty-five (25), 
twenty-six (26), twenty-seven (27), twenty-eight (28), 
twenty-nine (29). thirty (30), thirty-one (31), thirty-two 
(32), thirty-three (33) and thirty-four (34) of the Official 
Plat ot Block thirty-six (36), of J. Lyons’ Addition and 
Block five (5) of J. M. Griffiths’ Subdivision of Lot five (5) 
of the Pursley Estate to Fort Des Moines. 

Item 61. Lot one (1) in Block “D” of the Sub¬ 
division of Lot six (6) of thirteen and six-hundredths 


89 
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(13.06) acres of the Pursley Estate, except the Worth sev¬ 
enty-two (72) feet, and except the South ten (10) feet and 
the triangle in the South West corner deeded to the City 
of Des Moines. 

The Polk and Hubbell Park: 

Item 62. Lot one (1) in the Polk & Hubbell Park, other¬ 
wise known as “Terrace Hill.” 

J. C. Savery’s Addition: 

Item 66. The East twenty-six (26) feet of Lot one (1) 
in Block one (1) in J. C. Savery’s Park Additiop. 

Item 64. Lot seven (7) in Block one (1) of J. C| Savery’s 
Park Addition. j 

Item 65. Lots two (2) and three (3) in Block two (2) 
of J. C. Savery’s Park Addition. 

West Fort Des Moines, and Thereabouts: 

Item 66. Lot two (2) in Block two (2) of West [Fort Des 
Moines, and Lot two (2), in Block twelve (12) of H. M. 
Hoxie’s Addition to the town of Fort Des Moines. 

Item 67. The West Half (VLO of Lots three (3) and four 
(4) in Block two (2) of West Fort Des Moines. 

Item 68. The West forty (40) feet of Lots seven (7) and 
eight (8), except the North thirty-two (32) feet of! said Lot 
seven (7), in Block four (4) of West Fort Des Moines. 

Item 69. Lot four (4) in Block five (5) of West Fort Des 
Moines. 

Item 70. The West Half (%) of Lots five (5) an^l six (6) 
in Block five (5) of West Fort Des Moines. 

Item 71. Lots five (5) and six (6) in Block six (6) of 
West Fort Des Moines. 

Item 72. Lot forty-three (43) of York’s Subdivision of 
Lot five (5) of the North East Quarter (%) of Section nine 
(9), Township seventy-eight (78), Range twenty-four (24), 
West of the 5th P. M. Iowa. 

90 Terminal Place: 

Item 73. Lots one (1) and two (2) of Terminal Place. 

Young’s Addition: 

Item 74. Lot five (5) in Block two (2) of Young^s Addi¬ 
tion to the town of Fort Des Moines. 
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Y. M. C. A. Official Plat as Corrected: 

Item 75. Lot& three (3), five (5) and eight (8) of the 
Corrected Y. M. C. A. Official Plat, which was made and 
filed January 25, 1894, and recorded in Plat Book “E,” 
Page 70, of the Polk County Recorder’s Office. 

Official Plats: 

Item 76. The West fifty (50) feet of Lot eleven (11) of 
the Official Plat of the South West Quarter (Vi) of Section 
four (4), Township seventy-eight (78), Range twenty-four 
(24), West of the 5th P. M. Iowa. 

Item 77. Lot eleven (11), of the Official Plat of a tract 
of ground comprising Lots five (5) and six (6) in Block 
twenty (20) of H. M. Hoxie’s Addition, and of Lots live 
(5) and six ((5) in Block three (3) West Fort Des Moines, 
and a small piece of ground in the North East corner of 
Keene & Poindexter’s Addition, not numbered. 

Item 78. Lot four (4) of the Official Plat of the South 
West Quarter (Vi) of Section four (4), Township seventy- 
eight (78), Range twenty-four (24), West of the 5th P. M. 
Iowa, subject to a lease to Ewing & Jewett. 

Official Plat in East % of Sec. 9, Twp. 78, R. 24: 

Item 79. Lots seven (7), eleven (11), seventeen (17), 
thirty-four (34)!, fifty-three (53), and all of Lot fifty-four 
(54) except the East one hundred and twenty-eight (128) 
feet of the West one hundred and thirty-eight (138) feet 
of the North three hundred (300) feet thereof, sold to the 
Schmitt & Henry Manufacturing Company on August 19. 

1901, and except the West ten (10) feet thereof, 
91 heretofore deeded to the Citv of Des Moines for 

street purposes; also Lot fifty-seven (57) and a strip 
of ground six (6) feet in width, olf the West side of the 
tract of ground between Elm Street and Tuttle Street, 
conveyed bv F. M. Hubbell and wife to the Citv of Des 
Moines, by deed dated June 18, 1896, for the purpose of 
opening Eighthi Street, said deed being recorded in Book 
331, at Page 410, of the Records of the Office of the Re¬ 
corder of Polk County, Iowa; also Lots fifty-eight (58), 
fifty-nine (59), sixty (60) and sixty-one (61), subject to 
rights of way in favor of the Des Moines Union Railway 
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Company, as described in a deed, dated April l[ 1899, re¬ 
corded in Book 375, at Page 430, and in a dbed, dated 
October 1, 1895, recorded in Book 438, at Page o59 of the 
Records of the Office of the Recorder of Polk County, 
Iowa, and except any streets and alleys heretofore dedi¬ 
cated by said F. M. Hubbell and wife, all of said lots being 
situated in the Official Plat of the East three-fourths (%) 
of Section nine (9), Township seventy-eight (7$), Range 

North of 
Fort Des 


twenty-four (24), West of the 5th P. M. Iowa, 

Raccoon River, and South of the South line of 
Moines and Hoxie’s Addition including Lot foijir (4) in 
Block sixteen (16) of Hoxie’s Addition. 

Item 80. All of the rights, title and interests of the said 
F. M. Hubbell and wife in and to a strip of ground one hun¬ 
dred (100) feet in width, being fifty (50) feet in width on 
each side of the center line of the main tract of the Des 
Moines & Kansas Citv Railway (now the Keokuk & West- 
ern Railroad), as now located and constructed cfver Lots 
one (1) and two (2) of the Official Plat of the Sojith West 
Quarter (Vi) and Lots seven (7) and eight (8|) of the 
Official Plat of the North West Quarter (Vi) of Section 
nine (9), Township seventy-eight (78), Range twenty-four 
(24), West of the 5th P. M. Iowa. 

Town of Demoine: 

Item 81. The East Half (%) of Lot three (3) a fid all of 
Lot four (4) in Block fifteen (15) in the town of I|)emoine. 

Item 82. Lot seven (7) in Block fifteen (15), in the town 
of Demoine. 

92 Item 83. Lot sixteen (16) in Block sixteeii (16) in 
town of Demoine. 

Item 84. Lots nine (9) and ten (10) in Block fifty-five 
(55) in the town of Demoine. 

East Fort Des Moines: 

Item 85. Lot four (4) in Block three (3) of E^st Fort 
Des Moines. 

Item 86. The East two-thirds (%) of Lot twelve (12) in 
Block four (4) of East Fort Des Moines. 

Item 87. Lot eight (8) and the West three (3) feet of Lot 
nine (9) in Block seven (7) of East Fort Des Moinea. 
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Item 88. Lots two (2) and three (3) in Block nine (9) 
of East Fort Des Moines. 

Item 89. The East two-thirds (%) of Lot nine (9) and 
the West two-thirds (%) of Lot ten (10) in Block nine (9) 
of East Fort Des Moines. 

Item 90. The West one-third (%) of Lot two (2) in Block 
nineteen (19) of East Fort Des Moines. 

Item 91. The East twenty (20) feet of Lot nine (9) in 
Block twenty (20) of East Fort Des Moines. 

Item 92. Lot five (5) in Block ten (10) of East Fort Des 
Moines. 

Griffith’s Addition, and Thereabouts: 

Item 92. Lot four (4) and the West one hundred and ten 
(110) feet of Lots five (5) and six (6) in Block “B” of 
Griffith’s Addition to East Fort Des Moines. 

Item 94. Lots nine (9) and ten (10) in Block “C” of 
Griffith’s Addition to East Fort Des Moines. 

Item 95. The East forty (40) feet of the North one hun¬ 
dred and ten (110) feet of Lots one (1) and two (2) in 
Block “E” of Griffith’s Addition to East Fort Des Moines. 

Item 96. Lot one (1) of the Official Plat of Lot three (3) 
in Block “J” of Griffith’s Addition No. two (2) and of Lot 
one (1) in Block nineteen (19), East Fort Des Moines. Also 
the West eight and one-half (8M.0 feet of Lot two (2) in 

Block “J” of Griffith’s Addition No. two (2) to the 
93 town of Plast Fort Des Moines. 

Heimer’s Official Plat: 

Item 97. Lots one (1), two (2), three (3) and four (4) 
of the Official Plat of the following described property, viz.. 
Official Plat of Lots one (1) and two (2) in Block two (2) of 
Scott’s Addition to East Fort Des Moines: Block two (2) 
of Harrison Lyons’ Addition, and Lots one (1) and two (2) 
in Block “I” of Griffith’s Addition No. two (2) to the 
town of East Fort Des Moines. 

H. Lvons Addition. 

* 

Item 98. The West forty-eight (48) feet of Lot one (1) 
in Block three (3) of H. Lyons’ Addition to the town of 
Demoine. 
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Item 99. Lots one (1) and two (2) in Block four (4) of 
H. Lyons’ Addition to the town of Demoine. 

i 

Scott & Dean’s Addition, and Thereabout^: 

i 

Item 100. The East Half (V 2 ) of Lots ten (10) and eleven 
(11) in Block “E” of Scott & Dean’s Addition to Fort 
Des Moines. 

Item 101. Lots nine (9) and ten (10) in Blodk “H” of 
Scott and Dean’s Addition to Fort Des Moines. 1 

Item 102. Lots four (4), five (5) and six (6) in Block 
“F” of Scott & Dean’s Addition to Fort Des Moines. 

Item 103. Lot seven (7) in Block two (2) o|f Scott & 
Dean’s Addition to Fort Des Moines. j 

Item 104. The East one hundred and sixty (160) feet of 
the South Half (M>) of Block four (4) of Scott ’si Addition 
to the town of Demoine. 

Stewart’s Addition: 

Item 105. Lot one (1) in Block forty-six (46) of Stew¬ 
art’s Addition to the City of Des Moines. 

94 Item 100. Lot thirteen (13) in Block sixty-five (65) 
of Stewart’s Addition to the City of Des Moines. 

Item 107. Lot one (1) in Block sixtv-six (66) i of Stew¬ 
art’s Addition to the City of Des Moines. j 

Lands: | 

I 

Item 108. The North West Quarter (Vi) of the North 
East Quarter (Vi) of Section thirty-one (31), Township 
seventy-nine (79), Range twenty-three (23), West of the 
5th P. M. Iowa, less two (2) acres in the North East corner 
thereof, described as follows: commencing at a point 
twenty-five (25) feet West of a point twenty-five (25) feet 
South of the North East corner of said North West! Quarter 
(Vi) of the North East Quarter (Vi) of said Sectidn thirty- 
one (31); running thence South six hundred and siity-seven 
and two-tenths (667.2) feet; thence West one hundred and 
thirty and fifty-five hundredths (130.55) feet; tlienfce North 
six hundred and sixty-seven and two-tenths (667^2) feet; 
thence East one hundred and thirty and fifty-fjve hun¬ 
dredths (130.55) feet to place of beginning. Also Lot six 
(6) of the Official Plat of the following described lands, viz., 
the South West Quarter (%) of the South West Quarter 
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(V4), the North Half (VL>) of the South West Quarter (*4), 
the West Half (VL») of the South East Quarter (Vi), the 
North East Quarter (Vi ) of the North East Quarter (Vi) 
and the South Half (VL») of the North East Quarter (Vi), 
all in Section thirty-one (31), Township seventy-nine (79), 
Range twenty-three (23), West of the 5th P. M. Iowa. 

“Schedule B. 

Real Property Which May Be Sold.” 

Each and all of the following described lots, parcels of 
land, additions, subdivisions, towns, sections and estates, 
parks, places, plats and re-plats, excepting the last item, are 
situated within the corporate limits of the City of Des 
Moines, in Polk County, Iowa, the lot or parcel of land 
described at the last item hereof being situated in 
95 Saylor Township, Polk County, Iowa, to-wit: 

The Polk and Hubbell Park: 

Item 1. Lots eight (8), nine (9) and ten (10) of The Polk 
& Hubbell Park. 

Item 2. Lot twelve (12) and the East seventy (70) feet 
of Lot thirteen (13) of The Polk & Hubbell Park. 

Item 3. Lots twenty-seven (27), twenty-eight (28) and 
twenty-nine (29) of The Polk & Hubbell Park, excepting 
the following: described portion of said Lot twenty-nine 
(29), viz., commencing on the South line of said Lot twenty- 
nine (29), forty-two (42) feet West of the South East cor¬ 
ner thereof; running thence East, on the South line, to the 
South East corner of said Lot; thence North to the North 
East corner of said Lot; thence West, along the North line 
of said Lot, seventy-five (75) feet; thence South, in a 
straight line, two hundred (200) feet, more or less, to the 
place of beginning. 

Item 4. Lot forty-four (44) of The Polk & Hubbell Park. 

Item 5. Lots fifty-two (52) and fifty-three (53) of The 
Polk & Hubbell Park. 

Item a. Lots fifty-seven (57), fifty-eight (58) and fiftv- 
niee (59) of The Polk & Hubbell Park. 

Item 7. All of Lot sixty-one (Gl) of The Polk & Hubbell 
Park, excepting the following, viz., commencing at the 
North West corner of said Lot sixty-one (61); running 
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thence South, on the West line of said Lot one hundred and 
twenty-seven (127) feet; thence East, at right Angles with 
the West line of said Lot, to a point thirty (36) feet dis¬ 
tant from Forest Drive; thence Southeasterly, parallel with 
the North East side of said Lot, to Forest Drive; thence 
Northeasterly, along the line of said Lot, to the North line 
thereof; thence, on the North line of said Lot, \o Twenty- 
eighth Street, being the place of beginning. 


South Fort Des Moines: 

Item 8. Lot eight (8) in Block one (1) of Soutji Fort Des 
Moines. 


iij 
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Official Plat Lots: 


the North 
one (1) of 


Item 9. Lot thirteen (13) of the Official Plat of 
East Quarter (14) of Section nine (9) and Lot 
the Official Plat of the West Half (M>) of Section ten (10) 
all in Township seventy-eight (78), Range t\|enty-four 
(24), West of the 5th P. M. iowa. 

Item 10. Lot one (1) of the Official Plat of all that part 
of Official Plat Lot two (2) lying West of the Chicago, Great 


Half (M>) 
8), Range 


Western Railwav in the Official Plat of the West 
of Section ten (10), Township seventy-eight (7! 
twenty-four (24), West of the 5th P. M. Iowa, Accept the 
following: commencing at the North East corner of Lot 
two (2) of said Official Plat, running thence Northeasterly 
thirty (30) feet, on the extension of the Easterly line of 
said Lot two (2), heretofore sold to J. C. & E. C. Wood¬ 
ward; thence Northwesterly parallel to the North line of 
said Lot two (2), one hundred (100) feet; thedce South¬ 
westerly thirty (30) feet, to the North West corner of 
said Lot two (2); thence Southeasterly one hundjred (100) 
feet, on the North line of said Lot two (2), to the place of 
beginning. 

Item 11. Lot four (4) of the Official Plat of the South 
East Quarter (*4) of Section nine (9), Township seventy- 
eight (78), Range twenty-four (24), West of the 5th P. M. 
Iowa. 

Item 12. All that part of Lot thirteen (13) of the Official 
Plat of the South West Quarter (%) of Section five (5), 
Township seventy-eight (78), Range twenty-four (24), West 
of the 5th P. M. iowa, lying North of the North line of In- 


80 


BEULAH C. WACHTMEISTER VS. 


gersoll Avenue in the City of Des Moines, except the West 
three hundred and five and one-half (305%) feet thereof. 

Item 13. All that part of Lot sixteen (16) of the Official 
Plat of the South West Quarter (%) of Section five (5), 
Township seventy-eight (78), Range twenty-four (24), 
West of the 5th P. M. Iowa, lying North of the North line 
of Ingersoll Avenue, in the City of Des Moines, except the 
West ninety (90) feet thereof. 

97 Rollin’s Addition: 

Item 14. Lot eight (8) in Block one (1) of Rollin’s Ad¬ 
dition to the Citv of Des Moines. 

* 

J. C. Saverv’s Addition: 

Item 15. The West thirty-three (33) feet of the East 
fifty-five (55) feet of Lot one (1) in Block “B” of J. C. 
Saverv’s Addition to the Citv of Des Moines. 

•> 9 / 

Aleen & Polk & Hubbell’s Replatting: 

Item lCt. Lot four (4) in Block four (4) of B. F. Allen 
and J. S. Polk and F. M. Hubbell’s replatting and sub¬ 
division of W.l A. Scott’s Addition or subdivision to the 
City of Des Moines. 

Item 7 7. Lots thirteen (13) and fourteen (14) in Block 
five (5) of B. F. Allen and J. S. Polk and F. M. Hubbel’s 
Replatting and Subdivision of W. A. Scott’s Addition or 
Subdivision to the Citv of Des Moines. 

Brooks & Co.’s Addition: 

Item IS. Lot three (3) of the Official Plat of Block forty- 
five (45) in Brooks & Co.’s Addition to the City of Des 
Moines, except the North fifty (50) feet thereof. 

Town of Demoine: 

Item 19. Lots three (3) and four (4) in Block twenty-six 
(26) in the town of Demoine. 

Griffith’s Addition to East Fort Des Moines and 
Thereabouts: 

Item 20. Th£ West forty (40) feet of Lot seven (7) in 
Block “G” of Griffith’s Addition to East Fort Des 
Moines. 
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E. B. Hunt’s Subdivision: 

I 

Item 21. Lots one (1), two (2), three (3), foiir (4), five 
(5) and six (6) of E. B. Hunt’s Subdivision of Lot thirty- 
seven (37) of Brooks & Co.’s Addition to the City of Des 
Moines. 

98 Scott & Dean’s Addition: 

Item 22. Lots four (4) and five (5) in Blo^k “S” of 
Scott & Dean’s Addition to Fort Des Moines. 

I 

Stewart’s Addition: 

Item 23. Lot twenty-seven (27) in Block forty-eight (48) 
of Stewart’s Addition to the City of Des Moines. 

Item 24. Lot nine (9) in Block fifty-seven (57) of Stew¬ 
art’s Addition to the City of Des Moines. j 

Item 25. Lot nineteen (19) in Block sixty-eigjit (68) of 
Stewart’s Addition to the City of Des Moines. j 

i 

Hoffman’s Addition: 1 

Item 26. Lots twenty-three (23) and twenty-fotir (-24) of 
Hoffman’s Addition to Grant Park. j 

Item 27. Lots seventy-four (74), seventy-five (75), sev¬ 
enty-six (76) and seventy-seven (77) of Hoffmah’s Addi¬ 
tion to Grant Park. 

Lake-Side: 

Item 28. Lots one hundred and twenty-eight (128) and 
one hundred and twenty-nine (129) in Lake-Side. 

Capital Park: j 

Item 29. Lots twelve (12), thirteen (13), fourteen (14), 
fifteen (15) and sixteen (16) in Capital Park. J 

Polk & Hubbell’s Addition: 

Item 30. Lot three hundred and thirty-five (335) of Polk 
& Hubbell’s Addition to the Town of Capital Park. 

Item 31. Lot three hundred and forty (340) of Polk & 
Hubbell’s Addition to the Town of Capital Park. 

6—6026a 
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Item 32. Lots three hundred and fifty-four (354) and 
three hundred and fifty-five (355) of Polk & Hubbell’s Ad¬ 
dition to the Town of Capital Park. 

Item 33. Lots three hundred and sixty (360), three hun¬ 
dred and sixtv-one (361) and three hundred and sixty-two 
(362) of Polk & Hubbell’s Addition to the Town of Capital 
Park. 

99 Item 34. Lots three hundred and sixty-five (365) 
and three hundred and sixty-six (366) of Polk & 
HubbelPs Addition to the Town of Capital Park. 

Item 35. Lots four hundred and thirty-nine (439) and 
four hundred and forty (440) of Polk & HubbelPs Addi¬ 
tion to the Town of Capital Park. 

Item 36. Lots four hundred and forty-four (444) and 
four hundred and forty-five (445) of Polk & HubbelPs Ad¬ 
dition to the Town of Capital Park. 

Item 37. Lots four hundred and forty-nine (449) and 
four hundred and fifty (450) of Polk & HubbelPs Addition 
to the Town of Capital Park. 

Item 38. Lot.<? four hundred and fifty-five (455) of Polk 
& HubbelPs Addition to the Town of Capital Park. 

Item 39. Lot four hundred and sixty (460) of Polk & 
HubbelPs Addition to the Town of Capita] Park. 

Item 40. The East one hundred and eighty-seven (187) 
feet of the West three hundred and seventy-six (376) feet 
of Lot “A” of Polk & HubbelPs Addition to the Town of 
Capital Park. 

Ashbrook Place and Official Plat of a Part Thereof: 

Item 41. Lots A, B and C, except the North one hundred 
and fifty (150) feet of said Lot C, all in Block one (1) of 
the Official Plat of certain lots in Ashbrook Place. 

Item 42. Lots A and B in Block two (2) of the Official 
Plat of certain lots in Ashbrook Place. 

Item 43. Lot A in Block three (3) of the Official Plat of 
certain lots in Ashbrook Place. 

Item 44. Lots C, D, E and F in Block three (3) of the 
Official Plat of certain lots in Ashbrook Place. 

Item 45. Loti A, B, C, D, E and F in Block four (4) of 
the Official Plat of certain lots in Ashbrook Place. 

Item 46. Lots A, B, C, D, E, F, G and H in Block five 
(5) of the Official Plat of certain lots in Ashbrook Place. 
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Item 47. Lots A, B, C, D, E, F, G, H, J, K, L, M 
100 and N in Block six (6) of the Official Plat of certain 
lots in Ashbrook Place. 

Item 48. Lot A, B, 0 and D in Block seven (7) of the 
Official Plat of certain lots in Ashbrook Place. 

Item 49. Lot G in Block seven (7) of the Official Plat of 
certain lots in Ashbrook Place. 

Item 7)0. Lots A, B, 0 and D in Block eight! (8) of the 
Official Plat of certain lots in Ashbrook Place. 

Item 51. Lots F, G and H in Block eight (8) of the Official 
Plat of certain lots in Ashbrook Place. 

Item 52. Lot A in Block nine (9) of the Official Plat of 
certain lots in Ashbrook Place. 


Item 53. Lots A, B, C, D, E and F in Block ten (10) of 
the Official Plat of certain lots in Ashbrook Place. 

Item 54. Lots A, B, C, D, E, F, G, H and J in Block 
eleven (11) of the Official Plat of certain lots in Ashbrook 
Place. j 

Item 55. Lots A, B, C, D, E and F in Block twelve (12) 
of the Official Plat of certain lots in Ashbrook Place. 


Item 56. Lots A, B, C, D, E, F, G, H, J, K, L, M, N, 0 


and P in Block thirteen (13) of the Official Plat of certain 
lots in Ashbrook Place. 

Item 57. Lots A, B, C, D, E, F, G, H, J, K, L, M and N 


in Block fourteen (14) of the Official Plat of certain lots in 
Ashbrook Place. 


Pierce’s Subdivision and Thereabouts: 

Item 58. Lots twenty-two (22), twenty-three (23) and 
the West Half (VL>) of Lot twenty-four (24) of the Official 
Plat of all of Section seven (7), Township seventy-eight 
(78), Range twenty-four (24), West of the 5th P t M. Iowa, 
excepting the West Half (%) of the North West Quarter 
(VI), the West Half (M>) of the East Half (4>) of the 
North West Quarter (Vi-), the South West Quarter (Vi) 
of the South East Quarter (Vi), and Lots one (1), three 
(3), four (4) and live (5) of Pierce’s Subdivision of the 
North Half (M>) of the North East Quarter (Vi) of said 
Section Township and Range. 

101 Land: 

Item 59. Government Lot three (3) in Section twenty- 
one (21), Township seventy-nine (79), Range twenty-four 
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(24), West of the 5th P. M. Iowa, formerly known as Lots 
one (1) to twenty-seven (27), inclusive, of Christy's Sub¬ 
division of the North Fractional Half (VI*) of said Section, 
Township and Range. 

“Schedule C. 


Personal Property.” . 

Contracts of Purchase and Sale of Real Estate. 


Item 1. The J. B. Green Contract.$1,205.91 

Item 2. The Rosa B. Gillespie Contract. 1,160.00 

Item 2. The Jerry Herrington Contract 754.82 

Item 4. The John C. Hutton Contract 703.36 

Item 5 . The H. M. Hutton Contract. 1,302.31 

Item a. The D. S. Hutton Contract.1,146.88 

Item 7. The C. M. Hardy Contract. 2,183.86 

Item 8. The O. M. Kimmen Contract 385.24 

Item 9. The I. W. Meaner Contract 535.98 

Item If). The Thomas J. Welch Contract 1,078,02 

Item it. The W. F. Wilcox Contract 2,215.50 


Note. 

The transfers made in the foregoing* Trust Convevance 
and Convention were entered for taxation on the 21st day 
of January, A. D. 1904, by Fred A. Cope, Auditor of Polk 
County, Iowa. 

Said instrument was filed for record in the office of Mrs. 

Frank W. Dodson, Recorder of Polk County, Iowa, on the 

22nd dav of Januarv, A. D. 1904, at 3:20 o'clock P. M.. was 
• • 

forthwith indexed in both Lot and Chattel Indexes, and was 
duly recorded in Book 473, at pages 58 et seq. of the records 
of said office. 


102 Exhibit No. “2." 

(A True Copy.) 

Supplemental Agreement in Relation to Disposing of Net 
Income of Trust Estate under Trust Convevance and 
Convention of Frederick M. Hubbell et ux. to and with 
Frederick M. Hubbell, Frederick C. Hubbell, and Grover 
C. Hubbell, Trustees of the Frederick M. Hubbell Estate, 
During* the Remainder of the Natural Life of Frederick 
M. Hubbell. 
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This agreement, made and entered into this 2nd day of 
January, 1919, by and between Frederick M. Hjubbell and 
Frederick M. Hubbell, Frederick C. Hubbell, Frlederick W. 
Hubbell, and James W. Hubbell, Trustees of thq Frederick 
M. Hubbell Estate, witnesseth that, 

Whereas, on or about the 31st day of December, A. D., 
1903, Frederick M. Hubbell and Frances E. Hjubbell, his 
wife, made and entered into a certain trust conveyance and 
convention to and with Frederick M. Hubbell, Frederick C. 
Hubbell. and Grover C. Hubbell, Trustees of the Frederick 
M. Hubbell Estate, which said instrument was thereafter, 
on or about the 22nd day of January, A. D. 190^, filed for 
record in the office of the Recorder of Deeds of Polk 
County, Towa, and duly recorded in Book 473 jjt page 58 
et seq. of the records in said office, and | 

Whereas, said Trust Conveyance and Convention since 
its execution and delivery, has been in force and effect and 
is now being observed and followed by the parties hereto 
in respect of the property and rights affected thereby, and 

Whereas, Frederick M. Hubbell, Frederick C. Hubbell, 
Frederick W. Hubbell and James W. Hubbell, as Trustees 
of said Trust Estate, are now actively engabed in the 
103 discharge of the duties devolving upon the Trustees 
of said estate under said Trust Conveyance and Con- 
vention, and 

Whereas, Article VT of said Trust Conveyance and Con¬ 
vention provides as follows: 

“For and during the natural life of the said Frederick 
M. Hubbell, the net income of and from the trust'property 
and estate above described shall be paid by said trustees 
to him, the said Frederick M. Hubbell, either jannually, 
semi-annually, quarterly or monthly, as he may dpsire and 
request,’ * 

and 

Whereas, Article VIII of said Trust Conveyance and Con- 
vention provides as follows: 

“At and after the death of said Frederick M. Hubbell, 
the net income of and from the trust property aiid estate 
aforesaid, after the payment of the annuity, abo\fe raised 
and provided to the said Frances E. Hubbell, shall, during 
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the remainder of the trust period aforesaid, be paid by said 
trustees, either annually, semi-annually, quarterly or 
monthly, as to said trustees may seem best as follows: One- 
third (Vs) to the said Frederick C. Hubbell, and to the heirs 
of his body; one-third (Vs) to the said Beulah C. Wacht- 
meister, and to the heirs of her body, and one-third (M 3 ) 
to the said Grover C. Hubbell, and to the heirs of his body. 
And, should any of said children of the trustees, viz. Fred¬ 
erick C. Hubbell, Beulah C. Wachtmeister or Grover C. 
Hubbell, die without leaving: heirs of the body, him or her 
surviving; the one-third (Vs) share payable to such child 
so dving without heirs of his or her bodv, shall thereafter 
be paid by said trustees to the surviving- children or child 
of the trustors, and to the heirs of their respective bodies; 
the intention of this article being that said three children 
of the trustors and their lineal descendants, and no one 
else, shall, after the death of the said Frederick M. Hubbell, 
and subject to the provisions of Article VII hereof, take, 
have and enjoy the net income of and from the trust prop¬ 
erty and estate aforesaid, and that such lineal descendants 
shall take per stirpes and not per capita,” 

and 

Whereas, the said Frederick M. Hubbell desires to re¬ 
lease and relinquish all the income from said trust estate 
during the remainder of the term of his natural life except 
the sum of Twenty Thousand Dollars ($20,000.00) each 
year, from and after January 1st, A. D., 1919, and 
104 Whereas, it is the desire of the said Frederick M. 

Hubbell that all of the net income from said Trust 
estate so released and relinquished by him, being the net 
income from said trust estate in excess of Twentv Thou- 
sand Dollars ($20,000.00) each year, shall, during the re¬ 
mainder of the period of his natural life, go to the children 
of himself and the said Frances M. Hubbell, his wife, 

Now, therefore, in consideration of One Dollar ($1.00) 
and other good and valuable consideration in hand paid, the 
receipt of which is hereby acknowledged, the said Frederick 
M. Hubbell hereby releases and relinquishes all claim and 
right to the net income derived or to be derived from said 
trust estate during the residue and remainder of the period 
of his natural life, except the sum of Twenty Thousand 
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Dollars ($20,000.00) each year, which said sum of Twenty 
Thousand Dollars ($20,000.00) each year, shall be paid to 
him by said Trustees at the times and in the r^anner pro¬ 
vided in said Trust Conveyance and Convention for the 
payment of the net income from said estate, during the 
residue and remainder of the period of his natjiral life. 

It is further agreed by and between the parties hereto 
that all of the net income from said trust estate in excess 
of said sum of Twenty Thousand Dollars ($20,(^00.00) and 
which, but for this instrument and the agreements herein 
contained, would, under the terms and provisions of said 
Trust Conveyance and Convention, be paid to the said 
Frederick M. Hubbell, shall hereafter, during the remainder 
of the period of the natural life of the said Fred- 
107) eriek M. Hubbell, be paid to the children 4f the said 
Frederick M. Hubbell and Frances E. Hubbell, his 
wife, namely: Frederick C. Hubbell, Beulah |C. Wach- 


meister and Grover C. Hubbell, share and share alike, or to 
their heirs, as provided in such Trust Conveyance and 
Convention with respect to income from said trjist estate, 
to be paid to such persons. 

Tt is further agreed that said Trust Conveyance and Con¬ 
vention be and the same is in all other respects ratified and 
confirmed. 

Executed in duplicate the day and date fifst above 
written. I 

FREDERICK M. HUBBELL. 

FREDERICK M. HUBBELL, 
FREDERICK C. HUBBELL, 
FREDERICK W. HUBBELL, 
JAMES W. HUBBELL, j 
Trustees of the Frederick M. Hubbell Estate. 

106 State of Iowa, 

County of Polk , ss: 


Be it remembered, that on this Second day of j January, 
A. D., 1919, before me, the undersigned, a notary public in 
and for said county and state, personally appeared Fred¬ 
erick M. Hubbell to me personally known to be the identical 
person named in and who executed the foregoing instru¬ 
ment, and acknowledged the execution of the same to be 
his voluntarv act and deed. 
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Witness mv hand and notarial seal on the day and year 
last above written. 


! J. 0. MOBLEY, 

Notary Public in and for Polk County, Iowa. 


State of Iowa, 

Polk County, ss: 

Be it remembered, that on this Second day of January, 
A. D., 1919, before me, the undersigned, a notary public in 
and for said county and state, personally appeared Fred¬ 
erick M. Hubbell, Frederick C. Hubbell, Frederick W. Hub- 
bell and James W. Hubbell, personally to me known to be 
the identical persons named in and who executed the fore- 
£j;oinq: instrument as Trustees of the Frederick M. Hubbell 
Estate, and personally to me known to be such Trustees, 
and they severally acknowledged the signing and the execu¬ 
tion of said instrument to be their voluntary act and deed 
for the uses and purposes and in the capacity therein ex¬ 
pressed. 

Witness mv hand and notarial seal on the day and vear 
last above written. 

J. C. MOBLEY, 

Notary Public in and for Polk County, Iowa. 
107 Exhibit No. “3.” 


In the District Court of the State of Iowa in and for Polk 

County. 

Equity. No. 45388. 

Grover C. Hubbell, Plaintiff, 

vs. 

Frederick C. Hubbell, Grover C. Hubbell, Frederick 
W. Hubbell, and James W. Hubbell, Trustees of the 
Frederick M. Hubbell Estate, Defendants. 

Petition. 


Filed May 13, 1931. C. A. Horner, Clerk. 

Comes now the plaintiff and for cause of action against 
the defendants states as follows: 

Par. 1. That on the 31st day of December, 1903, Frederick 
M. Hubbell and Francis E. Hubbell, his wife, executed and 
delivered to the grantees named therein a certain trust 
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conveyance conveying certain real and personal property 
more particularly described therein to Frederick M. 
Hubbell, Frederick 0. Hubbell and Grover C. Hubbell as 
trustees of the Frederick M. Hubbell Estate, and to their 
successors in trust, and that said trust conveyance was 
duly filed for record in the office of the recorder of Polk 
County, Iowa, on the 22nd day of January, 1904, and 
recorded in Book 473 beginning with page 58 of the records 
in said office, and that said trust conveyance by reference 
thereto is hereby made a part of this petition. 

Par. 2. That the defendants herein are the duly ap¬ 
pointed. qualified and acting trustees of the Frederick M. 

Hubbell estate at the present time and the successors 
108 in trust of the trustees named in said trust con- 

vevance. 

• 

Par. 3. That the trust conveyance conveyed to said trus¬ 
tees One Hundred Seven (107) parcels of real estate in the 
city of Des Moines, Iowa, and certain additional tracts of 
land in said city, which real estate was listed in Schedule 
A of said trust conveyance as real property not to be sold, 
and said trust conveyance, in Article IT thereof, set forth 
the power and duties of the said trustees as to said real 


estate. 

Par. 4. That said trust convevance conveved to said trus- 
tees Fifty-nine (59) items of real estate in Schedule B 
thereof described as real property which may be sold, and 
eleven real estate contracts described in Schedule: C thereof 
as personal property, and Article III of said conveyance 
set forth the powers and duties of the trustees as to the 
property described in Schedules B and C. 

Par. 5. That said trust conveyance provided that the 


trust period should continue and exist during the lives of 
the following named persons who still survive, to^vit: Fred¬ 
erick C. Hubbell, Beulah Wachmeister, this plaintiff, 


Grover C. Hubbell, Frederick W. Hubbell and jlames W. 
Hubbell, and during the life of the survivor of sajd persons 
and for twenty-one years thereafter. 


Par. fi. That said trust conveyance provided in Article 
VIII thereof for the payment of the net income of and from 
the trust property and estate after the death of the grantors 
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in said conveyance, one-third to the plaintiff and to the 
heirs of his body. 

109 Par. 7. That a copy of Articles II, III and VIII of 
said Trust Agreement is attached hereto, and made 

a part hereof, and that the remaining provisions of said 
trust agreement are not material to this action. 

Par. 8. That under the terms and provisions of said trust 
agreement, he is entitled to one-third of the net income 
from said trust property and estate. 

Par. 9. That the defendants, as trustees, beginning prior 
to the calendar year 1922 and continuing to the present 
time, have deducted annuallv from the net income of said 
estate a certain part thereof representing a charge for 
depreciation upon depreciable property held by them as 
trustees, and have asserted and claim that the amounts so 
deducted represent fair and proper charges for the depre¬ 
ciation sustained to such depreciable property in each of 
said years, and have paid to this plaintiff his one-third of 
the net income of said trust estate after deducting from 
said one-third a proportionate one-third share of the charge 
for depreciation referred to herein. 

Par. 10. That under the terms of the trust convevance 
referred to above, the said defendants have no right, power 
or authority to make said deductions for depreciation, 
and this plaintiff is entitled to one-third of the annual net 
income from said trust estate without anv such deductions 
whatsoever. 

Par. 11. That he has no adequate remedy at law. 

Wherefore he prays that the defendants be forever 

110 enjoined from deducting from the net income of 
said trust estate any part thereof as a charge for 

depreciation upon the depreciable property held by them 
as trustees of said estate, and that they be ordered to pay 
him his share of said net income without anv such deduc- 
tions, and that thev be ordered to account to him for his 
share of said net income so deducted for any past calendar 
year, and that upon said accounting a judgment be entered 
against the defendants as trustees for the plaintiff’s share 
of the net income from said estate so deducted, and that the 
plaintiff have such other and further relief as may be 
deemed just and equitable. 

(Signed) | 


i 


HENRY & HENRY, 
Attorneys for Plaintiff. 
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State of Iowa, 

County of Polk , s$: 

I, Grover C. Hubbell, being first duly sworn, depose and 
say that I am the plaintiff in the above entitled action; 
that I have read the foregoing petition, and that the facts 
stated therein are true, as I verilv believe. 

(Signed) GROVER C. HUBBELL. 

Subscribed and sworn to before me by the above named 
Grover C. Hubbell this 13th day of Mav, 1931. 

(Signed) PHINEAS M. HEtfRY, 


Notary Public in and for Polk County, Iowa. 

[seal.] 

Ill Article II. During the whole of the “trust 
period” aforesaid, said “trustees” shah, have full 
power and authority to demand, sue and receipt for, take 
and enter into possession of and hold the propjertv listed 
and described in the schedules hereto attached, under the 
heading “Schedule A, Real Property; not to be sold,” and 


each and every lot, part and parcel thereof. 

They shall have power to lease said properjy, and to 
demand, collect, sue and receipt for the rents, ^ssues and 
profits arising and which may be had therefrom; to bring, 
maintain and defend actions, both at law and in equity; 
involving, growing out of, or in any wise affecting said 
property; to maintain, improve and insure, and to plat and 
subdivide the same, and to vacate the plats and subdivisions 
thereof, as to them mav seem to the best advantage of the 
trust estate. 

They shall have power to pay all liens, encumbrances and 
claims upon and against said property, whether how exist¬ 
ing or hereafter created. 

They shall have power to sell and convey such portions 
of said property as to them may seem necessary or proper 
for party walls, streets, alleys, public places, rights-of-way, 
depot grounds and other railroad purposes, upon such 
terms as may seem to them reasonable and right, and to 
dedicate streets, alleys and public places therein. 

They shall have power to contract debts on the faith and 
credit of said property and to secure said debts by mort¬ 
gage, bond, or otherwise, for the purpose of improving 
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said property, to the amount of One Hundred Thousand 
(100,000) Dollars; but they shall have no power to contract 
debts on the faith and credit of said property, or to secure 
the same, except for purpose of improving said property, 
and the sum total of such indebtedness shall never, at any 
time, exceed said sum of One Hundred Thousand (100,000) 
Dollars, exclusive of interest. 

They shall have no power to sell or dispose of said prop¬ 
erty, or any part of it, except for party walls, streets, alleys, 
public places, rights-of-way, depot grounds, or other rail¬ 
road purposes, until the expiration of said trust period. 

Article III. During the whole of the trust period afore¬ 
said, said trustees shall have full power and authority to 
demand, collect, sue and receipt for, take and enter into 
possession of and hold the property listed and described in 
the schedules hereto attached, under the headings “Sched¬ 
ule B, Beal Property, which may be sold,” and “Schedule 
C, Personal Property,” and each and every lot, part and 
parcel thereof. 

They shall have power to lease said property, and 

112 to demahd, collect, sue and receipt for the rents, 

issues and profits arising and which may be had 

therefrom: to bring, maintain and defend actions, both at 

law and in equity, involving, growing out of, or in any wise 

affecting said property: to maintain, improve and insure, 

and to plat and subdivide the same, and to vacate the plats 

and subdivisions thereof, as to them mav seem to the best 

%> 

advantage of the trust estate. 

They shall have power to pay all liens, encumbrances, 
and claims upon and against said property, whether now 
existing or hereafter created. 

Further, said trustees shall have full power and author¬ 
ity to sell, assign, transfer, convey and deliver possession 
of said property listed and described in said schedules, 
under the headings “Schedule B, Beal Property, which may 
be sold,” and “Schedule C, Personal Property,” or any lot, 
part or parcel of it, at such prices and upon such terms as 
to them may seem best, and they shall have power to invest 
and re-invest the rents, issues, profits and proceeds of sale 
thereof, in real estate situated in Polk County, Iowa, and in 
the improvement of said property, and in the improvement 
of the property listed and described in said schedules, under 
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the heading, “Schedule A, Real Property; not t<^ be sold. ,, 

Further, said trustees shall have power to contract debts 
on the faith and credit of said property listed and de¬ 
scribed in said schedules “B M and “C”; to mortgage, bond, 
or otherwise encumber the same, or any part thereof, should 
1 lie exigencies of the trust so require, and to charge said 
property with all necessary, proper and reasonable expense 
of maintenance, and of administration of the trust hereby 
created, including reasonable compensation to the trustees 
while actively engaged in attending to the business and 
management of the trust. 

In short, during the whole of the trust period aforesaid, 
said trustees shall have full power and authority t[o manage 
and control said property in such manner as to {hern may 


seem advisable, and shall have, enjoy and exercise all 
powers and rights over and concerning said property, and 
the proceeds thereof, as fully and amply as though they 
were the absolute and unqualified owners of it, excepting 
only that the net rents, issues, profits and proceeds of 
sales thereof shall be invested bv them onlv in such real 
estate and in such manner as is above set forth. 

Article VTII. At and after the death of said Frederick 
M. Hubbell, the net income of and from the trust property 
and estate aforesaid, after the payment of the j annuity, 


above raised and provided, to the said Frances E.jHubbell, 
shall, during the remainder of the trust period aforesaid, 
be paid by said trustees, either annually, semi-annually, 
quarterly or monthly, as to said trustees njay seem 
113 best as follows: One-third (%) to the said Frederick 
C. Hubbell, and to the heirs of his body; <ine-third 
(%) to the said Beulah C. Wachtmeister, and to the heirs 
of her body, and one-third (Vs) to the said Glover C. 
Hubbell, and to the heirs of his body. And, should any of 
said children of the trustors, viz., Frederick 0. Hubbell, 
Beulah C. Wachtmeister or Grover C. Hubbell, die] without 
leaving heirs of the body, him or her surviving, the one- 
third (Vs) share payable to such child so dying without 
heirs of his or her body, shall thereafter be paid by said 
trustees to the surviving children or child of the trustors, 
and to the heirs of their respective bodies; the intention of 
this article being that said three children of the trustors 
and their lineal descendants, and no one else, shall, after 
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the death of the said Frederick M. Hubbell, and subject to 
1 lie provisions of Article VII hereof, take, have and enjoy 
the net income of and from the trust property and estate 
aforesaid, and that such lineal descendants shall take per 
stirpes and not per capita. 

114 Original Notice. 

In the District Court of Iowa in and for Polk County, May 

Term, 1931 

Grover C. Hubbell, Plaintiff, 


vs. 

Frederick C. Hubbell, Grover C. Hubbell, Frederick 
W. Hi jbbell, and James W. Hubbell, Trustees of the 
Frederick M. Hubbell Estate, Defendants. 

To the above-named defendants: 

You are hereby notified that there will be on file on or 
before April 24, 1931, in the office of the Clerk of the Dis¬ 
trict Court of the above named County and State, a petition 
of the plaintiff claiming of the defendants that a decree be 
entered construing the trust conveyance executed by Fred¬ 
erick M. Hubbell and wife on December 31,1903, so that the 
defendants be required to pay the plaintiff his share of the 
net income from the trust property and estate without de¬ 
ducting from said net income any part thereof for deprecia¬ 
tion on said trust estate, and praying that the defendants 
be ordered to pay the plaintiff his share of said net income 
without any such deductions, and to account to him for his 
share of said net income which has not previously been paid 
to him on account of such deductions for depreciation, and 
praying for general equitable relief. 

For further particulars, see petition when filed. 

Now, unless you appear thereto and defend on or before 
noon of the second day of the next term of said court, be¬ 
ing the May Term, to be held at Des Moines, in said County, 
commencing on May 4, 1931, default will be entered against 
you and judgment rendered thereon in accordance with the 
praver of said petition. 

(Signed) HENRY & HENRY. 

i Attorneys for Plaintiff. 
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115 State of Iowa. 

County of Polk , ss: j 

I, Phineas M. Henry, being first duly sworn, depose and 
say that the within notice came into my hands oil the 22nd 
day of April, 1931, and I served the same on the defend¬ 
ants, Frederick C. Hubbell, Grover C. Hubbell, Frederick 
W. Hubbell and James W. Hubbell, Trustees of the Fred¬ 
erick M. Hubbell estate, by offering to read the original to 


Frederick W. Hubbell, one of said trustees, which he 
waived, and delivering to him a true copy of thfe same in 
the city of Des Moines, Des Moines Township, Polk County, 
Iowa, on April 22, 1931. 

(Signed) PHINEAS M. HJENRY. 

Subscribed and sworn to before me by the above named 
Phineas M. Ilenrv this 23rd day of April, 1931. 

(Signed) " ERMA DEAN WAGNER, 

Notary Public in and for Polk County\ Iowa. 


[seal.] 


116 In the District Court of Iowa in and for Polk County. 

* 

Equity. No. 45388-94. 

Grover C. Hubbell, Plaintiff, j 

v. 

Frederick C. Hubbell, Grover C. Hubbell, Frederick W. 
Hubbell, and James W. Hubbell, Trustees of tl|ie Fred¬ 
erick M. Hubbell Estate, Defendants. 

Answer. | 

Filed July 7, 1931. C. A. Horner, Clerk. 

Come now the above named defendants and for answer to 
the petition of the plaintiff filed in the above entitled cause 
state as follows: j 

These defendants admit the allegation of paragraph one 
in said petition contained, and in this connection these 
defendants aver: That on to-wit Januarv 2, 1919 Frederick 
M. Hubbell made and entered into a certain agreement sup¬ 
plemental to the Trust Conveyance and Convention re- 
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ferred to in paragraph one, a true copy of which is hereto 
attached marked “Exhibit A” and by this reference made 
a part of this answer. 

These defendants admit the allegations contained in 
paragraph two of the petition filed in said cause, and in 
this connection aver that Frederick C. Hubbell and Grover 
0. Hubbell, under and by virtue of the terms of the Trust 
Convevance and Convention made and entered into by 
and between Frederick M. Hubbell and Frances E. TIubbell, 
his wife, as grantors, and Frederick M. Hubbell, Frederick 
C. Hubbell, and Grover C. Hubbell, as trustees, on 

117 or about the 22nd dav of January 1904, as of the 31st 
day of December, 1903, which said Trust Conveyance 

and Convention is referred to in paragraph one of the 
petition filed in this cause, did become trustees of said trust 
estate at the time of its creation and ever since have been 
and still are said trustees. That Frederick W. Hubbell, 
pursuant to the terms of said Trust Conveyance and Con¬ 
vention and in the year 1912 became and ever since has been 
and still is one of the trustees of the said trust estate. That 
James W. Hubbell, pursuant to the terms of said Trust 
Convevance and Convention and in the vear 1916 became 
and ever since has been and still is one of the trustees of 
said trust estate. 

These defendants admit the allegations contained in 
paragraphs three, four, five, six, seven, and eight of the 
petition filed in this cause. 

For answer to paragraph nine of the petition filed in this 

cause these defendants aver: That from the time of the 

creation of the said trust bv the execution of the said 

Trust Convevance and Convention to and until the vear 
* ^ 

1916 all items expended for renewals and replacements, 
special assessments, and destruction of the corpus of the 
trust property by use, were by the said trustees charged 
directly to the profit and loss account of said trustees and 
deducted from the gross income of said trust estate before 
the determination of the net income thereof and the dis¬ 
tribution of such net income in accordance with the terms 
of said Trust Conveyance and Convention. That in the 
year 1916 and because of directions of agents of the 

118 Internal Revenue Department of the United States, 
the said trustees ceased making such direct charges 
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to the profit and loss account and in lieu therejof for each 
of the years 1913 to the year 1930, inclusive, s^id trustees 
charged as items of expense amounts representing a rea¬ 
sonable depreciation of depreciable property, renewals and 
replacements and special assessments, all as shown by Ex¬ 
hibit B hereto attached and by this reference hereby made 
a part hereof. 

For answer to paragraph ten of the petition filed in said 
cause, these defendants denv each and all of the allegations 
therein contained, and on the contrary allege that it was 
the intention of the grantors in said Trust Conveyance and 
Convention that the corpus of said trust estate should be 
kept intact, and in accordance with this intention these 
defendants as trustees are required to maintain the corpus 
of the said trust estate, and in the performance of the 
duties imposed upon them by the terms of said 'trust. Con¬ 
veyance and Convention these defendants aver that they 
are under the legal obligation to set aside reasonable 
amounts to replace the loss sustained by the corpus of the 
trust estate as a result of use. | 

These defendants further deny each, all, and every of 
the allegations in said petition contained not herein spe¬ 
cifically admitted. 

Division II. j 

Further answering and for a separate defense, these 
defendants aver that Frederick M. Hubbell, ope of the 
grantors in the Trust Conveyance and Conyention in 
119 said petition referred to became, upon the {execution 
of said Trust Conveyance and Convention,!a trustee 
of said trust estate and remained as such until hisj death in 
the vear 1930. That he with these defendants from the 
times herein in Division I specifically alleged constituted 
the sole and only trustees of said trust estate, and that the 
said Frederick M. Hubbell from the execution of s^id Trust 
Conveyance and Convention to and until the 2n^l day of 
January 1919 was by the terms thereof solely entitled to 
receive the net income derived by the trustees! of said 
trust estate, and since the 2nd day of January 1 1919, to 
and until the present time, Frederick C. Hubbell, Grover 
C. Hubbell, and Beulah C. Wachtmeister, together with the 

7—6026a 
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said Frederick M. Hubbell, were entitled solely to receive 
the net income derived bv the said trust estate. That dur- 
ing all of the time from the creation of the said trust estate 
to and until the institution of this suit, all persons who by 
virtue of the terms of the said Trust Conveyance and Con¬ 
vention and the said Supplemental Agreement thereto were 
entitled to receive the net income of the said trust estate 
have acquiesced in the action of the trustees of said trust 
estate in charging as items of expense of said trust estate 
the cost of replacements and renewals, special assessments, 
and all other items arising by reason of the loss sustained 
bv said trust estate from the use of said property, or the 
charging of a reasonable amount representing depreciation 
on the depreciable property of said trust estate. That such 
action of the trustees so acquiesced in by the said persons 
entitled to receive the net income of and from said trust 
estate was taken by them before the computation of 
120 such net income. That no person so entitled to re¬ 
ceive the net income of and from said trust estate 
has, prior to the institution of this suit, objected to or com¬ 
plained about the deduction of such items in the computa¬ 
tion of net income bv said trustees. That for and on ac- 

mJ 

count of the matters in this Division of this answer set 
forth, the parties to the said Trust Conveyance and Con¬ 
vention and Supplement thereto have placed a contem¬ 
poraneous practical construction upon the terms thereof 
which is binding upon the parties thereto. 

Wherefore these defendants pray that the relief prayed 
in the petition of the plaintiff be denied and that this Court 
enter its order and decree approving the action of the said 
trustees in making the deductions from gross income of the 
amounts reasonably necessary for the preservation of the 
corpus of said trust estate, and that these defendants may 
have their costs. 

(Signed) GAMBLE, READ & HOWLAND, 

i Attorneys for the Defendant. 


121 State of Iowa, 

County of Polk , ss: 

I, James W. Hubbell, being first duly sworn, depose and 
state that I am one of the Trustees of the Frederick M. 
Hubbell Trust Estate and one of the defendants in the 
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above entitled action; that I have read th^. foregoing 
answer, and that the facts stated therein are true, as I 
verily believe. 

(Signed) . JAMES W. HUBBELL. 

Subscribed and sworn to before me by the above named 
James W. Hubbell this 7th day of Julv, 1931. | 

(Signed) ' ROSE E. KJNG, 

* Notary Public in and for Polk Coun\ty, Iowa. 

122 “Exhibit A.” 

A True Copy. 

Supplemental Agreement in Relation to Disposing of Net 
Income of Trust Estate under Trust Conveyance and 
Convention of Frederick M. Hubbell et ux. to and with 
Frederick M. Hubbell , Frederick C. Hubbell , and Grover 
C. Hubbell , Trustees of the Frederick M. Hubbell Estate . 
During the Remainder of the Natural Life of Frederick 
M. Hubbell. 

This agreement, made and entered into this 2nd day of 
January, 1919, by and between Frederick M. Hpbbell and 
Frederick M. Hubbell, Frederick C. Hubbell, Frederick W. 
Hubbell, and James W. Hubbell, Trustees of the Frederick 
M. Hubbell Estate, witnesseth that, I 

Whereas, on or about the 31st day of December, A. D. 
1903, Frederick M. Hubbell and Frances E. Hubbell, his 
wife, made and entered into a certain trust conveyance and 
convention to and with Frederick M. Hubbell, Frederick C. 
Hubbell, and Grover C. Hubbell, Trustees of the (Frederick 
M. Hubbell Estate, which said instrument was thereafter, 
on or about the 22nd day of January, A. D. 19041, filed for 
record in the office of the Recorder of Deeds] of Polk 
County, Iowa, and duly recorded in Book 473, alj page 58, 
et seq. of the records in said office, and, | 

Whereas, said Trust Conveyance and Convention, since 
its execution and delivery, has been in force and Effect and 
is now being observed and followed by the partiesJhereto in 
respect of the property and rights affected thereby, and, 
Whereas, Frederick M. Hubbell, Frederick C. Hubbell, 
Frederick W. Hubbell and James W. Hubbell, as Trustees 

8—6026a 
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of said Trust Estate, are now actively engaged in the 
123 discharge of the duties devolving upon the Trustees 
of said Estate under said Trust Conveyance and 
Convention, and 

Whereas, Article VI of said Trust Conveyance and Con¬ 
vention provides as follows: 

“For and during the natural life of the said Frederick 
M. Hubbell, the net income of and from the trust property 
and estate above described shall be paid by said trustees to 
him, the said Frederick M. Hubbell, either annually, semi¬ 
annually, quarterly or monthly, as he may desire and re¬ 
quest.” 


and 

Whereas, Article VIII of said Trust Convevance and 

•> 

Convention provides as follows: 


“At and after the death of said Frederick M. Hubbell, 
tlie net income of and from the trust property and estate 
aforesaid, after the payment of the annuity, above raised 
and provided to the said Frances E. Hubbell, shall, during 
the remainder of the trust period aforesaid, be paid by said 
trustees, either annually, semi-annually, quarterly or 
monthly, as to said trustees may seem best as follows: One- 
third (M 3 ) to the said Frederick C. Hubbell, and to the 
heirs of his body: one-third (%) to the said Beulah C. 
Wachtmeister, and to the heirs of her body, and one-third 
(%) to the said Grover C. Hubbell, and to the heirs of his 
body. And should any of said children of the trustors, viz., 
Frederick C. Hubbell, Beulah C. Wachtmeister or Grover 
0. Hubbell, die without leaving heirs of the body him or her 
surviving, the one-third (M 3 ) share payable to such child 
so dying without heirs of his or her body, shall thereafter 
be paid by said trustees to the surviving children or child 
of the trustors, and to the heirs of their respective bodies; 
the intention of this article being that said three children 
of the trustors and their lineal descendants, and no one 
else, shall, after the death of the said Frederick M. Hubbell, 
and subject to the provisions of Article VII hereof, take, 
have and enjoy the net income from the trust property and 
estate aforesaid, and that such lineal descendants shall take 
per stirpes and not per capita. 
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and I 

Whereas, the said Frederick M. Hubbell desires to re¬ 
lease and relinquish all the income from said ft rust estate 
during the remainder of the term of his natural life except 
the sum of Twenty Thousand Dollars ($20,000.00) each 
year, from and after January 1st, A. D. 1919, and 

124 Whereas, it is the desire of the said Frederick M. 
Hubbell that all of the net income from said Trust 

estate so released and relinquished by him, bqing the net 
income from said trust estate in excess of Twenty Thou¬ 
sand Dollars ($20,000.00) each year, shall, duifing the re¬ 
mainder of the period of his natural life, go to t|he children 
of himself and the said Frances E. Hubbell, hi^ wife, 

Now, therefore, in consideration of One Dollar ($1.00) 
and other good and valuable consideration in hand paid, 
the receipt of which is hereby acknowledged, the said Fred¬ 
erick M. Hubbell hereby releases and relinquishes all claim 
and right to the net income derived or to be derived from 
said trust estate during the residue and remainder of the 
period of his natural life, except the sum of Twenty Thou¬ 
sand Dollars ($20,000.00) each year, which said sum of 
Twenty Thousand Dollars ($20,000.00) each year, shall be 
paid to him by said Trustees at the times and in the manner 
provided in said Trust Conveyance and Convention for the 
payment of the net income from said estate, (luring the 
residue and remainder of the period of his natural life. 

It is further agreed by and between the parties hereto 
that all of the net income from said trust estate in excess 
of said sum of Twenty Thousand ($20,000.00) and which, 
but for this instrument and the agreements herein con¬ 
tained, would, under the terms and provisions of said Trust 
Conveyance and Convention, be paid to the said Frederick 
M. Hubbell, shall hereafter, during the remainder of the 
period of the natural life of the said Frederick 

125 M. Hubbell, be paid to the children of the said Fred¬ 
erick M. Hubbell and Frances E. Hubbell, his wife, 

namely: Frederick C. Hubbell, Beulah C. Wachtmieister and 
Grover C. Hubbell, share and share alike, or to their heirs, 
as provided in such Trust Conveyance and Convention with 
respect to income from said trust estate to be paid to such 
persons. 
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It is further agreed that said Trust Conveyance and Con¬ 
vention be and the same is in all other respects ratified and 
confirmed. 

Executed in i duplicate the day and date first above 
written. 

FREDERICK M. HUBBELL. 

FREDERICK M. HUBBELL, 
FREDERICK C. HUBBELL, 
FREDERICK W. HUBBELL, 

! JAMES W. HUBBELL, 

Trustees of the Frederick M. Hubbell Estate. 

126 State of Iowa, 

Polk County , ss: 

Be it remembered, that on this Second day of January, 
A. D., 1919, before me, the undersigned, a notary public in 
and for said county and state, personally appeared Fred¬ 
erick M. Hubbell to me personally known to be the identical 
person named in and who executed the foregoing instru¬ 
ment, and acknowledged the execution of the same to be his 
voluntarv act and deed. 

Witness mv hand and notarial seal on the dav and vear 
• *> ** 

last above written. 

J. C. MOBLEY, 

Notary Public in and for Polk County , Ioiua. 

State of Iowa, 

Polk County , ss: 

Be it remembered, that on this Second dav of Januarv, 

• • * 

A. D., 1919. before me, the undersigned, a notary public in 
and for said county and state, personally appeared Fred¬ 
erick M. Hubbell, Frederick C. Hubbell, Frederick W. Hub¬ 
bell and James W. Hubbell, personally to me known to be 
the identical persons named in and who executed the fore¬ 
going instrument as Trustees of the Frederick M. Hubbell 
Estate, and personally to me known to be such Trustees, 
and they severally acknowledged the signing and the execu¬ 
tion of said instrument to be their voluntarv act and deed 
for the uses and purposes and in the capacity therein ex¬ 
pressed. 

Witness my hand and notarial seal on the day and year 
last above written. 

i J. C. MOBLEY, 

Notary Public in and for Polk County , Iowa. 
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127 “Exhibit B". 

Trustees of the Frederick M. Hubbell Estate. 


Statement of Depreciation Taken on Corpus Assets, 1913 to 1930, Inch 



Renewals & 

Special 

Furn. & 



Machv. & 

Buildings. 

replacements. 

assessments. 

fixtures. 

Autos 

• 

equipment. 

$9.141.37 

$450.23 

$. 

$258.15 

$. 


S. 

16.069.75 

1.484.39 


293.02 




16.715.5S 

1,876.37 

1.066.53 

293.02 



16.168.74 

2.115.04 

1.759.66 

293.03 



16.914.69 

2,459.40 

3.399.07 

293.03 

soii 

.33 


22.512.43 

2,721.20 

4.557.12 

293.03 

918 

.10 


20.S06.27 

2.721.20 

6.837.47 

293.03 

918 

.10 


21.546.80 

2,721.20 

8.275.21 

308.46 

1.151 

.38 


20,765.82 

2.721.20 

8,489.60 

311.60 

591 

.38 


22.720.03 

2.721.20 

8.754.25 

164.93 

618 

.18 


24.673.66 

2.721.20 

10,242.60 

173.22 

701 

L 10 


26.911.95 

2.499.33 

11.355.23 

177.45 

951 

07 


29.416.27 


10.S70.76 

194.17 

752 

03 

50.69 

32.060.72 


13,028.26 

194.17 

688 

60 

486.99 

31.829.72 


13.173.44 

203.15 

626 

62 

497.68 

34.741.70 


13.098.79 

223.16 

477 

J 45 

482.68 

34.861.70 


11.717.79 

227.93 

283 85 

471.70 

34,214.27 


11.047.14 

233.54 

436 

.80 

368.79 

S432.071.47 

S27.211.96 

SI 37.672.92 

S4.42S.05 

S9.919 

.99 

S2.358.53 


128 In the District Court of Iowa in and for Pblk County. 


Equity. No. 45388. 

l 

Grover C. Hubbell, Plaintiff, 

vs. 

Frederick C. Hubbell, Grover C. Hubbell, Frederick M. 
Hubbell, and James W. Hubbell, Trustees of the Fred¬ 
erick M. Hubbell, Estate, Defendants. 

Decree. 

Filed July 10, 1931. C. A. Horner, Cle^k. 

Journal 177, Page 474. 

i 

Xow on this 10th day of July, A. D. 1931, the same being 
one of the regular davs of the Julv Term of this Court, this 
matter comes on for hearing and final determination on the 
merits of the plaintiff’s Petition, and on the A[nswer of 
the defendants, the plaintiff appearing by his Attorneys, 
Henry & Henry, and the defendants appearing by| their at¬ 
torneys, Gamble, Read & Howland, and this court after 
introduction of testimony by both parties, and arier a con- 
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sideration of the Stipulation of Facts and after argument 
of counsel, and being fully advised in the premises, finds as 
follows: 

1. That there is no evidence to support the allegations of 
the plaintiff’s petition that the defendants, as trustees of 
the Frederick M. Hubbell Trust Estate have no right, power 
or authority to make deductions for depreciation from the 
income of the said trust estate in computing the net income 
payable to the beneficiaries thereof. 

2. That the action of the defendants as trustees of 

129 the Frederick M. Hubbell Trust Estate in setting 
aside a reserve for depreciation of the assets of the 

said trust estate for the vears 1913 to 1930 inclusive was 
proper and lawful and in accordance with the intention of 
the trustor as expressed in the trust instrument. 

3. That the reserve for depreciation set aside by the 
trustees of the Frederick M. Hubbell Trust Estate since the 
creation of the trust does not constitute net income of the 
trust as contemplated in the trust instrument, and that this 
reserve does not constitute income of the trust estate dis¬ 
tributable to the beneficiaries thereof. 

4. That it is the mandatorv dutv of the trustees of the 

• ♦ 

Frederick M. Hubbell Trust Estate to set aside each vear 
a reserve for depreciation of the trust property. 

5. That under the terms of the Frederick M. Hubbell 
Trust, it is the mandatorv dutv of the trustees of said trust 
estate, to set aside each year a reserve for the unexpired 
cost of obsolete buildings owned by the Trust Estate and 
removed or wrecked by order of the trustees, and that the 
action of the trustees in setting aside a reserve for the un¬ 
expired cost of such buildings since the creation of the 
trust was proper and lawful. 

Wherefore it is ordered, adjudged, and decreed by this 
court as follows: 

1. That the plaintiff’s Petition be and the same is hereby 
dismissed upon its merits. 

130 2. That the Petition of the plaintiff asking that 
the defendants be enjoined from deducting from the 

net income of the Frederick M. Hubbell Trust Estate anv 
part thereof as a charge for depreciation upon the depreci¬ 
able property held by them as trustees is denied. 

3. That the Petition of the plaintiff for an accounting 
to him for his share of the reserve for depreciation de- 
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ducted for past calendar years, and for a judgment against 
the defendants as trustees for the plaintiff’s s^iare of said 
reserve is denied. 

It is further ordered, adjudged and decreed that the 
action of the defendants as trustees of the Frederick M. 
Hubbell Trust Estate in making deductions from the gross 
income of the said Trust Estate of amounts | reasonably 
necessary for the preservation of the corpus <j)f the trust 
estate be, and the same is hereby approved. | 

The plaintiff excepts to all of the foregoing finding of 
fact and provisions of this Decree. | 

(Signed) JOHN HALLORAN, 

I Judge. 

131 State of Iowa, 

Polk Comity, ss: 

I, C. A. Horner, Clerk of the District Court in and for 
said County, in the State aforesaid, do hereby certify the 
foregoing to be a true, a perfect and complete copy of Peti¬ 
tion, Original Notice with return of service, Answer, and 
Exhibits “A” & “B.” and Decree, in the case! of Grover 
0. Hubbell vs. Frederick C. Hubbell, et al., bejng Equity 
No. 45388, Docket 84, as the same appears of record in my 
office. 

. 

In testimonv whereof I have hereunto set mv[ hand and 
affixed the seal of said Court, at my office in Des Moines, 
this 10th dav of September, A. D. 1932. 

[seal.] * C. A. HORNER, 

Clerk. 

State of Iowa, ! 

Polk County, ss: 

I, John J. Halloran, Judge of the District Court, do 
hereby certify that C. A. Horner whose name is subscribed 
to the foregoing Certificate of Attestation, now ik and was 
at the time of signing and sealing the same, Cl^rk of the 
District Court of Polk Countv aforesaid, and keeper of the 

V 7 jl. 

Records and Seal thereof, duly elected and qualified to 
office; that full faith and Credit are, and of right ought to 
be given to all his official acts as such, in all courts of 
record and elsewhere, and that his said attestatioiji is in due 
form of law, and by the proper officer. 



106 


BEULAH C. WACHTMEISTER VS. 


Given under my hand this 10th dav of September, A. D. 
1932. 


JOHN J. HALLORAN, 
Judge of the Ninth Judicial District of la. 


132 State of Iowa, 

Polk County, ss: 

I, 0. A. Horner, Clerk of the District Court in and for 
said Countv, in the State aforesaid, do hereby certify that 
John J. Halloran, whose genuine signature appears to the 
foregoing certificate, was at the time of signing the same, 
Judge of the District Court of the Ninth Judicial District 
of Iowa, duly commissioned and qualified, that full faith 
and credit are, and of right ought to be given to all his 
official acts as such, in all courts of record and elsewhere. 

In testimony whereof, I have hereunto set mv hand and 
affixed the seal of said Court, at my office in Des Moines, 
this 10th dav of September, A. D. 1932. 

[seal.] ‘ ! C. A. HORNER, 

Clerk. 


133 [Stamp:] United States Board of Tax Appeals. 

Filed May 29, 1933. 

United States Board of Tax Appeals, Washington. 

Docket Nos. 51943, 52760, 55273. 

Beulah C. Wachtmeister, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will plealse prepare and within sixty days from the 
date of the filing of the petition for review in the above 
entitled case, transmit to the Clerk of the Court of Appeals 
of the District of Columbia, certified copies of the follow¬ 
ing documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 
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i 

eni}e. 


3. Opinion and decision of the Board. 

4. Petition for Review. 

5. Statement of the evidence settled or agreed upon. 

6. This Praecipe. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court cjf Appeals 
of the District of Columbia. 

J. G. GAMBLE, 

J. F. ROSENFIELD, 

Attorneys for Beulah C. Wachmeister, Petitioner . 
134 United States Board of Tax Appeals, Washington. 
Docket Nos. 51943, 52760, and 55273. 

Beulah C. Wachtmeister, Petitioner, i 


Commissioner of Internal Revenue, Respondent. 

Certificate . | 

i 

I, B. D. Gamble, clerk of the U. S. Board of Tax} Appeals, 
do hereby certify that the foregoing pages, 1 tp 133, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of recbrd in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 11th day of 
July, 1933. 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals . 

i 

Endorsed on cover: Board of Tax Appeals. No. 6026. 
Beulah C. Wachtmeister, appellant, vs. Guy T. Hlelvering, 
Commissioner of Internal Revenue. No. 6027. Beulah C. 
Wachtmeister, appellant, vs. Guy T. Helvering, (Commis¬ 
sioner of Internal Revenue, and No. 6028, Beulah C|. Wacht¬ 
meister, appellant, vs. Guy T. Helvering, Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Jul. 20, 1933. Henry W. Hodges, Clerk. 
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IN THE 


037 311953 


Court of Appeals of the 



APRIL TERM, 1933. 


Nos. 6026, 6027, 6028. 


BEULAH C. WA CHTMEISTER, Petitioner , 

v. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent . 


ON PETITION TO REVIEW THE DECISION OF THE UNITED STATES BOARD 

OF TAX APPEALS. 


BRIEF FOR PETITIONER. 


Thomas P. Littlepage, 
Joseph G. Gamble, 
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IN THE 


Court of Appeals of the District of Columbia 

i 

APRIL TERM, 1933. 


Nos. 6026, 6027, 6028. 


BEULAH C. WACHTMEISTER, Petitioner, 

V. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


ON PETITION TO REVIEW THE DECISION OF THE UNITED STATES BOARD 

OF TAX APPEALS. 

1 

BRIEF FOR RESPONDENT. 

PREVIOUS OPINION. 

The only previous opinion in the present case is t]hat of the 
United States Board of Tax Appeals (R. 35-36) which has not 
yet been officially reported. 

JURISDICTION. 

These appeals involve deficiencies in Federal incline taxes 
for the calendar years 1924, 1925, 1926, 1927 and 1^28 in the 
respective amounts of $8,956.26, $4,053.55, $6,505.46, $2,961.70, 
and $1,711.03, and are taken from decisions (orders of re- 
determination) of the Board of Tax Appeals entered on March 
3,1933, fixing the deficiencies in the amounts just above stated. 
(R. 37-38). These appeals are brought to this Couri by peti¬ 
tion for review filed June 3,1933 (R. 48) pursuant to ttae provi¬ 
sions of the Revenue Act of 1926, Section 1001, as amended 
by the Revenue Act of 1932, Section 1001-a. 


2 


BEULAH C. WACHTMEISTER VS. 


QUESTIONS PRESENTED. 

This case involves three separate questions. 

First, whether the Commissioner erred in increasing the 
net income of petitioner in each of the years involved by 
amounts representing sums set aside, retained and utilized by 
the trustees of an express trust on account of depreciation of 
depreciable property, or on account of undepreciated cost of 
obsolete buildings, demolished or abandoned by order of the 
trustees, or on account of depreciation upon street and side¬ 
walk improvements paid for by the trustees through the 
medium of special assessments, which sums were required to 
be so set aside, retained and utilized by the judgment and de¬ 
cree of the District Court of Iowa, in and for Polk County, in 
which said property is located, construing the trust agreement. 

Second, whether the Commissioner erred in increasing the 
net income of petitioner in each of the years involved by 
amounts representing sums set aside, retained and utilized by 
the trustees of an express trust on account of depreciation of 
depreciable property, or on account of depreciation upon street 
and sidewalk improvements paid for by the trustees through 
the medium of special assessments against property purchased 
or constructed by the trustees with corpus assets of the trust 
subsequent to the creation of the trust. 

Third, whether the Commissioner erred in increasing the 
net income of petitioner in each of the vears involved bv 
amounts representing sums set aside and utilized by the trus¬ 
tees of an express trust on account of depreciation of depreci¬ 
able property, or on account of undepreciated cost of obsolete 
buildings, demolished or abandoned by order of the trustees, 
or on account of depreciation upon street and sidewalk im¬ 
provements paid for by the trustees through the medium of 
special assessments in view of the fact that petitioner was on 
a cash receipts basis in each of said years and was precluded 
from receiving any portion of such funds by the judgment and 
decree of the District Court of Iowa, in and for Polk County. 

STATUTES INVOLVED. 

The statutes directly involved are Sections 212, 214 and 219 
of the Revenue Acts of 1924 and 1926; and Sections 23-k, 161 
and 162 of the Revenue Act of 1928; and Section 213-a of the 
Revenue Acts of 1924 and 1926; and Section 42 of the Revenue 
Act of 1928. Pertinent excerpts from such statutes are printed 
in the appendix hereto. 
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SPECIFICATION OF ERRORS RELIED l]PON. 

l 

Petitioner, as a basis for review, makes the following speci¬ 
fication and assessments of error: 

1. The Board erred in rendering a decision for the re¬ 
spondent. 

2. The Board erred in determining that there (was a defi¬ 
ciency for the years 1924, 1925, 1926, 1927 and 1928, respec¬ 
tively. 

3. The Board erred in holding that the reserve for de¬ 
preciation and obsolescence of the property belonging to and 
used by the trust estate, which was maintained agd retained 
by the trustees during each of the years involved, was unauthor¬ 
ized. 

4. The Board erred in holding that the reserve ^or depreci¬ 
ation and obsolescence of the property belonging to and used 
by the trust estate, maintained and retained by ^he trustees 
during each of the years involved, constituted distributable in¬ 
come within the meaning of Section 219 of the Revenue Acts 
of 1924 and 1926, and Section 162 of the Revenue Act of 1928. 

5. The Board erred in holding that the reserve ^y the trus¬ 
tees of a fund to cover depreciation and obsolescence sustained 
in the property used by them in the business of the trust, in 
each of the years involved, was not a deductible A e ni in de¬ 
termining the net income which, under the trust conveyance, 
was required to be distributed. 

6. The Board erred in holding that the reserve by the 
trustees of a fund to cover depreciation sustained in the de¬ 
preciable property erected or acquired by them ks trustees 
in the business of the trust subsequent to the creation of the 
trust, in each of the years involved, was not a deductible item 
in determining the net income which, under the trust convey¬ 
ance, was required to be distributed. 

7. The Board erred in refusing to hold that the trustees 
were required to maintain and retain a fund to cov^r depreci¬ 
ation and obsolescence sustained in the property usejd by them 
in the business of the trust, in each of the years involved, as 
decreed by the final decree of the District Court of Polk 
County, State of Iowa, in the case of Grover C. Hubbell vs. 
F. C. Hubbell, et al.. Trustees. 

8. The Board erred in not holding that the trustees were 
authorized in each of the years involved to retain from in¬ 
come an amount necessary to offset the depreciation and obso¬ 
lescence sustained by the property of the trust which was used 
in its business. 

9. The Board erred in not holding that the net income re- 
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quired by the said trust conveyance to be distributed should be 
computed after the retention by the trustees of a fund in each 
year sufficient to replace depreciated and obsolete assets of the 
corpus of the trust. 

10. The Board erred in holding that the Commissioner had 
computed petitioner’s taxes for the years 1924, 1925, 1926 and 
1927 as provided in Sections 212, 214 and 219 of the Revenue 
Acts of 1924 and 1926. 

11. The Board erred in holding that the Commissioner had 
computed petitioner’s taxes for the year 1928 as provided in 
Sections 23-k, 161 and 162 of the Revenue Act of 1928. 

12. The Board erred in not holding that the Commissioner 
had failed to compute the petitioner’s taxes for the years 1924, 
1925, 1926 and 1927 as provided in Sections 212, 214 and 219 of 
the Revenue Acts of 1924 and 1926. 

13. The Board erred in not holding that the Commissioner 
had failed to compute the petitioner’s taxes for the year 1928 
as provided in Sections 23-k, 161 and 162 of the Revenue Act 
of 1928. 

14. The Board erred in failing to hold that the amount 
taxable to the beneficiaries of said trust estate should be de¬ 
termined only after a deduction of sums representing the un¬ 
extinguished cost or value of buildings or parts of buildings 
demolished or razed in each of the vears as an incident to 
the carrying on of the business of the said trust estate. 

15. The Board erred in failing to hold that the trustees of 
the said trust estate should deduct in computing the net income 
of the trust estate a reasonable amount for the depreciation of 
streets and sidewalks used in the business of the trust and 
paid for through the medium of special assessments levied 
against the property of the trust estate. 

16. The decision of the Board is contrary to and violative 
of the legal rights of the petitioner and other beneficiaries under 
the terms of the trust conveyance and supplemental agreement 
with respect thereto. 

17. The decision of the Board is contrary to and violative 
of the legal rights of the petitioner and other beneficiaries and 
the trustees under the provisions of the final decree rendered 
by the District Court of Polk County, State of Iowa, being a 
court of general and original jurisdiction and having jurisdic¬ 
tion of the parties and property of the trust estate, rendered 
in the case of Grover C. Hubbell, plaintiff, v. F. C. Hubbell, et 
al.. Trustees, defendants. 

18. The decision of the Board is not supported by any evi¬ 
dence. 

19. The decision of the Board is contrary to the evidence. 
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STATEMENT OF FACTS. 

The facts involved on these appeals were stipulated by the 
parties (R. 48-106), and such stipulation was adopted by the 
Board as its findings (R. 36). From such stipulation it will be 
discerned: 

Petitioner is a resident of the City of Paris, Frafice (R. 48), 
and reported income received by her and paid t^xes at the 
current rates upon the cash receipts basis (R. 55). j 

On or about the 31st day of December, 1903, Frederick M. 
Hubbell and his wife made, executed and delivered a trust 
conveyance to certain trustees conveying a quantity of real 
estate and some personal property for the uses anp purposes 
therein stated. The trust thereby created is irrevocable and 
remains in full force and effect until after the d^ath of all 
persons in being named therein, and for twenty-one jfears there¬ 
after, and by said conveyance there are three classes of prop¬ 
erty conveyed to the trustees, designated as Schedules A, B 
and C. I 

Under the terms of Article II of the trust conveyance the 
trustees are vested with the power to maintain, improve and 
insure the trust property included in said Schedule A, and a 
similar provision is found in Article III of the tri^st convey¬ 
ance relating to the property included in Scheduled B and C. 
Under the provisions of Article VI of the said trust convey¬ 
ance the net income from the trust estate is required to be 
paid by the trustees either annually, semi-annually, quarterly 
or monthly to certain named beneficiaries. 

During the taxable years 1924, 1925, 1926, the trustees de¬ 
ducted from the gross income of the trust estate the following 
sums representing ordinary 7 depreciation of the assets of the 
trust estate: 


1924 .$30,529.82 

1925 .-. 30,^13.16 

1926 . 33,^03.48 

and during each of said years, 1924, 1925, 1926, thfc trustees 
deducted the following further sums representing depreciation 
upon streets and sidewalks used by the trustees in th<^ business 
of the trust estate, which improvements were paid for by the 
trust estate through the medium of special assessments levied 
against the trust property: 

1924 .$11,^55.23 

1925 . 10,870.76 

1926 . 13,028.26 
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POINTS UPON WHICH PETITIONER RELIES. 

I. 

The Commissioner erred in increasing the net income of 
petitioner in each of the years involved by an amount repre¬ 
senting the sum set aside, retained and utilized by the trustees 
on account of depreciation of depreciable property or on ac¬ 
count of the undepreciated cost of obsolete buildings demol¬ 
ished or abandoned bv order of the trustees, or on account of 
depreciation upon street and sidewalk improvements paid for 
by the trustees through the medium of special assessments, and 
to which petitioner had no lawful right and which was not 
in fact distributable to petitioner. 

The interpretation of trusts involving real property is a mat¬ 
ter of local law, and a construction of a trust instrument by 
a local court of competent jurisdiction is binding upon all of 
the federal courts. 

Uterhart vs. U. S., 240 U. S. 598; 60 L. ed. 819. 

Hidden vs. Durey, 34 Fed. (2d) 174. 

Messinger vs. Anderson, 225 U. S. 436; 56 L. ed. 1152. 

Orr vs. Gilman, 183 U. S. 278 ; 46 L. ed. 196. 

Chauler vs. Kelsey, 205 U. S. 466; 51 L. ed. 882. 

Highland Park Mfg. Co. vs. Steele, 232 Fed. 10. 

Commonwealth vs. Fidelity & Columbia Trust Co., 
188 S. W. 658 (Kv.) 

Commissioner vs. Field, (C. C. A. 2d) 42 Fed. (2d) 820. 

McCaughn vs. Girard Trust Co., (C. C. A. 3d) 19 Fed. 
(2d) 218. 

Hawks vs. Hamill, 77 L. ed. 285. 

Fidelity & Columbia Trust Co. vs. Lucas, (C. C. A. 6th) 
66 Fed. (2d) 116. 

Whitcomb vs. Commissioner, 22 B. T. A. 118. 

Appell vs. Commissioner, 10 B. T. A. 1225. 

White vs. Commissioner, 25 B. T. A. 243. 

The District Court of the State of Iowa is a superior court 
of general and original jurisdiction. 

Iowa Constitution, Article V, Sec. 6. 

Sherritt vs. Robinson, 17 Iowa 61. 

U. S. Bank vs. Lyon County, 48 Fed. 632. 

Section 10761, Iowa Code, 1931. 

A court of equity has inherent power to entertain com¬ 
plaints alleging improper or arbitrary and unreasonable con- 
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duct by trustees in the administration of trusts, however broad 
the discretion vested in them. 

Keating us. Keating , 182 Iowa 1056. 

Wolfe us. Jaffray, 88 Iowa 358. 

Me Anility us. Piesen y 208 Iowa 625. j 

The District Court of Iowa in the case of Grover C. Hub- 
bell vs. F. C. Hubbell, et al., trustees of the Frederick M. Hub- 
bell Estate, rendered its judgment and decree construing the 
trust conveyance and denying the right of the life tenants to 
the distribution of any portion of the sums set aside by the 
said trustees for depreciation of depreciable property of said 
trust, or for the undepreciated cost of obsolete buildings de¬ 
molished by the order of said trustees, or for the anjounts set 
aside by said trustees as charges for depreciation upon street 
and sidewalk improvements paid for by the trustees through 
the medium of special assessments levied against trpst prop¬ 
erty and approving the acts of said trustees in these| respects. 
This judgment and decree is a finality. 

Where a federal court has passed upon a particular subject 
it will nevertheless reverse its position in a later cade in the 
event that in the meantime a state court decision upop a ques¬ 
tion involving local law intervenes and is contrary to tfie previ¬ 
ous federal court decision. 

Roberts us. Lewis , 153 U. S. 367; 38 L. ed. 747. 

Suydam us. Williamson , 24 Howard 427; 16 L. ed. 742. 

Fairfield us. County of Gallatin , 10 Otto 47; 25 L. ed. 
544. 

Boal us. Metropolitan Museum of Art , 19 Fed. (2d) 
454. 

Keith us. Johnson , 271 U. S. 1; 70 L. ed. 795. j 

Johnson us. Cadillac Motor Car Co. y (C. C. A. 2d) 261 
Fed. 878. 

Whitcomb us. Commissioner , 22 B. T. A. 118. 

II. 

I 

The trust conveyance creating the trust estate, thei income 
of which is involved in this appeal, was executed in 1903. Since 
the creation of the trust estate the trustees, within thd powers 
conferred upon them by the trust conveyance, have purchased 
or constructed property which is the subject of depreciation by 
virtue of use, and in each of the years involved in this appeal 
the depreciation reserves set aside were in large part upon 
property purchased or constructed by the trustees subsequent 
to the creation of the trust. The amounts so reserved should 
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not be included in the distributable income of the beneficiaries 
where, since the purchase or construction of the property the 
beneficiaries have acquiesced in the action of the trustees, and 
where the trust conveyance was susceptible of the construc¬ 
tion placed by them, as well as by a court of competent juris¬ 
diction in the State of Iowa, upon it. 

Newbunj vs. Commissioner , Dec. 7577, promulgated 
May 17, 1932. 

Falk vs. Commissioner , (C. C. A. 7th) 64 Fed. (2d) 
171. 

Reynolds us. Cooper , (C. C. A. 10th) 64 Fed. (2d) 644. 

III. 

The decision in the case of Grover C. Hubbell vs. F. C. Hub- 
bell, et al.. Trustees of the Frederick M. Hubbell Estate, by the 
District Court of Iowa, in and for Polk County, precludes the 
payment by the trustees to the beneficiaries of that estate of 
any portion of the reserves set aside by them for depreciation, 
or on account of the undepreciated cost of obsolete buildings 
demolished or abandoned by order of the trustees. By virtue 
of this decision no income has been realized, or can be real¬ 
ized by the beneficiaries from these reserves, and since peti¬ 
tioner w r as upon a cash receipts basis in each of the years in¬ 
volved, the Commissioner erred in increasing the net income 
of petitioner in each of the years by amounts representing any 
part of the sums set aside, retained and utilized by the trustees 
for such purpose. 

Revenue Act of 1928, Sec. 42. 

Revenue Acts of 1924 and 1926, Sec. 213 (a). 

Kyle us. Commissioner , 43 Fed. (2d) 291. 

Burnet vs. Sanford & Brooks Co. y 282 U. S. 359; 75 L. 
ed. 383. 

Bleaze us. Commissioner , 16 B. T. A. 972. 

Lucas vs. American Code Co. t 280 U. S. 445; 74 L. ed. 
538. 

II-2 Cumulative Bulletin, 169. 
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ARGUMENT. 

L 

i 

The petitioner was not taxable upon any portion of the sums 
set aside, retained and utilized by the trustees on account of de¬ 
preciation of depreciable property, or undepreciated cost of obso¬ 
lete buildings demolished, which sums were required to be so set 
aside, retained and utilized by the judgment and decree of the Dis¬ 
trict Court of Iowa, in and for Polk County, in which said property 
was located, construing the trust agreement. 

The original trust conveyance was executed by Frederick 
M. Hubbell and his wife in 1903, a long time antedating the 
enactment of any income tax laws, so that any proper con¬ 
sideration of the terms of this trust conveyance requires that 
it be construed apart from the provisions of such tax laws so 
far as the intention of the original trustor is concerned. By 
the trust conveyance there was established an irrevocable trust 
involving a large number of separate parcels of real estate lo¬ 
cated in Polk County, Iowa, as well as certain personal prop¬ 
erty. The trust estate has been administered by the trustees 
ever since the creation of the trust. 

The creation of such a trust is absolutely recognised under 
the statutes and decisions of the State of Iowa, so that we have 
a valid trust, created prior to the enactment of any income tax 
laws under which the trustees have administered the property 
located in Polk County, Iowa, for a long period of jime, and 
merely a question of the construction of the duties and powers 
of the trustees and the rights of the beneficiaries thereunder. 

In Hubbell vs. Burnet, Commissioner, 46 Fed. (2d) ^46, there 
was involved an appeal by one of the beneficiaries of said trust 
from the action of the Board of Tax Appeals in determining 
deficiencies in his taxes for the years 1922 and 1923. This pe¬ 
titioner, by stipulation, agreed that her appeal from the action 
of the Board in determining deficiencies in her taxep for the 
years 1922 and 1923 should abide the result of that case. In 
that case, the Circuit Court of Appeals of the Eighth Circuit 
construed the provisions of the trust conveyance involved in 
these appeals and affirmed the order of the Board so determin¬ 
ing the deficiencies. But there was not involved in that case 
the questions which are now raised in these cases, noij, indeed, 
were many of the fact developed by this record adduced in 

that record. i 

Subsequent to the rendition of the decision in Hubbell vs. 
Burnet, Supra , Grover C. Hubbell, one of the beneficfaries of 
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said trust estate, brought an action in the District Court of 
Iowa, in and for Polk County, against the trustees of said 
estate, seeking to compel the distribution by them of the said 
reserve so set aside, retained and utilized for and on account 
of the several items of depreciation which we have heretofore 
mentioned. The issues in that action were joined and a trial 
was had which resulted in the rendition on July 10, 1931 of a 
judgment and decree by said court finding and decreeing as 
follows: 

“1. That there is no evidence to support the allegations 
of plaintiff’s petition that the defendants, as trustees of 
the Frederick M. Hubbell Trust Estate have no right, power 
or authority to make deductions for depreciation from the 
income of the said trust estate in computing the net in¬ 
come payable to the beneficiaries thereof. 

2. That the action of the defendants as trustees of the 
Frederick M. Hubbell Trust Estate in setting aside a re¬ 
serve for depreciation of the assets of the said trust estate 
for the years 1913 to 1930, inclusive, was proper and law¬ 
ful and in accordance with the intention of the trustor as 
expressed in the trust instrument. 

3. That the reserve for depreciation set aside by the 
trustees of the Frederick M. Hubbell Trust Estate since 
the creation of the trust does not constitute net income of 
the trust as contemplated in the trust instrument, and that 
this reserve does not constitute income of the trust estate 
distributable to the beneficiaries thereof. 

4. That it is the mandatory duty of the trustees of 
the Frederick M. Hubbell Trust Estate to set aside each 
year a reserve for depreciation of the trust property. 

5. That under the terms of the Frederick M. Hubbell 
Trust, it is the mandatorv dutv of the trustees of said trust 
estate, to set aside each year a reserve for the unexpired 
cost of obsolete buildings owned by the Trust Estate, and 
removed or wrecked by order of the trustees, and that the 
action of the trustees in setting aside a reserve for the un¬ 
expired cost of such buildings since the creation of the 
trust was proper and lawful. 

WHEREFORE, it is ORDERED, ADJUDGED and DE¬ 
CREED by this court as follows: 

1. That the plaintiff’s petition be and the same is 
hereby dismissed upon its merits. 

2. That the petition of the plaintiff asking that the 
defendants be enjoined from deducting from the net in¬ 
come of the Frederick M. Hubbell Trust Estate any part 
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thereof as a charge for depreciation upon the depreciable 
property held by them as trustees is denied. 

3. That the petition of the plaintiff for an accounting 
to him for his share of the reserve for depreciation de¬ 
ducted for past calendar years, and for a judgment against 
the defendants as trustees for the plaintiff’s share of said 
reserve is denied. 

It is further ORDERED, ADJUDGED and DECREED 
that the action of the defendants as trustees of the Fred¬ 
erick M. Hubbell Trust Estate in making deductions from 
the gross income of the said trust estate of amounts rea¬ 
sonably necessary for the preservation of the borpus of 
the trust estate be, and the same is hereby approved.” 

This decree has become final, and it is the contention of the 
petitioner that this judgment and degree, being rendered by 
a court of competent jurisdiction and being final, i^ binding 
upon all the parties interested in the trust and alsb binding 
on the several federal courts. That the District Couijt is a su¬ 
perior court of general and original jurisdiction is established 
by the provisions of the Constitution and the statutes of the 
State of Iowa, as well as by the decisions of its Supreipe Court, 

(See Iowa Constitution, Article V, Section 6. 

Section 10761, Code of Iowa, 1931. 

Sherritt vs. Robinson, 17 Iowa 61. 

U . S. Bank vs. Lyon County, 48 Fed. 632.) 

and such court being a court of equity has inherent power to 
entertain complaints alleging improper and arbitrary or un¬ 
reasonable conduct by trustees in the administration of trusts 
however broad the discretion vested in them. 

Keating vs. Keating, 182 Iowa 1056. 

Wolfe vs. Jaffray, 88 Iowa 358. 

McAnulty vs. Piesen, 208 Iowa 625. 

Thus we have a construction by a court of competent juris¬ 
diction of the duties and powers of the trustees and the rights 
of the beneficiaries under this trust conveyance, by virtue of 
which it is decreed that the trustees were required to set up 
such reserves and that the beneficiaries were not entitled to 
the distribution of the funds so represented by such reserves. 

The trustees then were, by court of competent jurisdic¬ 
tion, prohibited from making any distribution of such reserves 
and the beneficiaries, of which petitioner is one, were by the 
same authority precluded from receiving any of the funds com¬ 
prising such reserves. The judgment and decree of that court 
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then was conclusive of the rights of the parties to the trust 
agreement and, in view of well-settled rules, is controlling 
upon the construction of the trust agreement by other courts, 
including federal courts. 

In Uterhart us. U . S., 240 U. S. 598; 69 L. ed. 819, there was 
involved an act of Congress which provided that succession 
taxes collected on a contingent beneficial interest which did 
not become vested prior to July 1, 1902, should be refunded 
by the United States. A suit was instituted for such a refund. 
The question arose whether certain beneficial interest derived 
under a will probated in the State of New York w T ere con¬ 
tingent or vested. Sometime prior to January 16, 1902, one of 
the executors brought suit in the Supreme Court of the State 
of New York against his co-executors and the beneficiaries for 
the judicial construction of the will, and the decree of the Su¬ 
preme Court held that the interests of the beneficiaries were 
contingent. The United States Supreme Court in this case 
held that the decree of the New York court was for all purposes 
binding and conclusive upon the federal courts, and that the 
same should be given full effect in this proceeding. The court 
said: 


“It is very properly admitted by the government that 
the New York decree is in this proceeding binding with 
respect to the meaning and effect of the will. The right 
to succeed to the property of the decedent depends upon 
and is regulated by state law. Knowlton us. Moore, 178 
U. S. 41, 57; 44 L. ed. 969, 976, 20 Sup. Ct. Rep. 747, and it 
is obvious that a judicial construction of the will by a 
state court of competent jurisdiction determines not only 
legally but practically the extent and character of the in¬ 
terests taken by the legatees.” 

In Hidden us. Durey, 34 Fed. (2d) 174, there was involved 
an action to recover estate taxes. The will set up fifteen trust 
estates, in eight of which the remainder after a life estate went 
to the residue of the estate, which residue consisted of ten 
charitable trusts. An action to construe the trust instrument 
was brought in the New York Supreme Court, in which case 
it was decided: 

First: That inasmuch as the estate was insufficient, each 
beneficiary’ should be paid 91% of the principal called for by 
the trust instrument, and 

Second: That in order to pay an annuity of $27,000.00 per 
year called for under the trust, $585,000.00 should be set aside 
for this purpose. In this case the question arose as to whether 



after the death of the life beneficiaries of the eight trusts the 
principal should go to the residue or should go to make up the 
deficiencies in the other trusts. The Government contended 
that the principal should go to make up the deficiencies in the 
other trusts, but this court held that it must follow the de¬ 
cision of the New York court and it construed th^t decision 
as requiring the proceeds of these eight trusts to be thrown into 
the residue. In this connection the court said: 


“The defendant and the federal courts are bound by the 
decisions of the appropriate state courts upon tlie probate 
of wills and their construction. Uterhart vs. b. S., 240 
U. S. 598; 36 S. Ct. 417; 60 L. ed. 419; Boat us. Metropolitan 
Museum of Art , (C. C. A.) 19 Fed. (2d) 454, referring to 
Id. (C. C. A.), 298 F. 894; Messinger vs. Anderson, 225 U. S. 
436, 32 S. Ct. 739, 56 L. ed. 1152. 

The state court’s decision means that the entire amount 
of the funds of the second dying beneficiary of the eight 
charitable trusts must be divided pro rata amohg all the 
other charitable trusts and all the non-charitable trusts, 
and legacies, which may be entitled to share.” 

The court further held that the decision of the Supreme 
Court of the State of New York was also binding in establish¬ 
ing the sum of $585,000.00 as sufficient to produce ap income 
of $27,000.00 annually. In this connection the court stated: 

“Defendant’s figures show a deficiency of $372,463.03. 
The difficulty with defendant’s contention is that! in arriv¬ 
ing at such a sum as the deficiency, it is assume^ that the 
funds necessary to be set aside to pay the five annuities 
totaling $27,000.00 is the sum of $675,000.00. This assump¬ 
tion is rather arbitrary, in view of the fact tha| the Su¬ 
preme Court of the State of New York in Dutchess County 
has in substance and effect decided that $585,000.0^ is suffi¬ 
cient to produce these annuities of $27,000.00, and the an¬ 
nuitants, the parties in interest, are apparently satisfied, 
because they have not appealed therefrom. The decision 
of the state court is binding on this court, as heretofore 
shown”. 

i 

In Messinger vs. Anderson, 225 U. S. 436; 56 L. ed. 1152, one 
Anderson foreclosed a mortgage and bought the property in at 
the foreclosure sale. Anderson later died, leaving $. will in 
which an interest in this property was bequeathed to his two 
sons. These two sons executed a deed of trust to the defend- 
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ant, and the question arose in this case as to whether or not 
the sons of Anderson had sufficient title under their father’s 
will in order to create a valid deed of trust to the property in 
question. The Circuit Court of Appeals held that the sons 
had only a life estate and that the plaintiff had a remainder 
which could not be effected by the deed of trust. Pending the 
proceeding in the federal court a case was tried in the state 
court between the same parties concerning other parcels of 
land depending upon the same title, in which the Supreme 
Court of Ohio determined that Anderson’s sons had a fee in¬ 
stead of a life estate. The Circuit Court of Appeals refused 
to reopen the case and an appeal was then taken to the United 
States Supreme Court. This court in its opinion chose to fol¬ 
low the decision of the state court rather than the decision 
of the Circuit Court of Appeals and concluded that the will of 
Anderson gave to his sons a fee instead of a life estate. The 
court said: 

“We should lean toward an agreement with the state 
courts, especially in a matter like this. In the present in¬ 
stance we see no sufficient reason for refusing to follow 
their judgment, even if, for any cause not pointed out to 
us, it did not finally adjudicate the question of title as 
between these parties in such wise as to be binding upon 
every court before which that title subsequently might be 
discussed.” 

In Orr us. Gilman , 183 U. S. 278 ; 46 L. ed. 196, one Dows 
died in the year 1890, leaving an estate to his son for life, and 
the remainder to the children appointed by his son in his last 
will and testament. The son died in 1899, and exercised the 
power of appointment, and the question arose as to whether 
or not the estate was taxable on the death of the son. The 
first question arose as to whether or not the estate was vested 
in the grandchildren when the grandfather or the father died. 
With respect to this question the Supreme Court said that it 
would follow the construction placed by the state court upon 
the will and that the state court decision upon this point would 
be considered to be final: 

“We here meet, in the first place, the question of the 
construction of the will of David Dows, Sr. Under and 
by virtue of that will did the property whose transfer is 
taxed pass to and become vested in the grandchildren, 
or did the property not become vested in them until and 
by virtue of the will of David Dows, Jr., exercising the 
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power of appointment: The answer to be given to this 
question must, of course, be that furnished us by the 
Court of Appeals in this case. * * * 


While it is settled law that this court will follow the 
construction put by the state courts upon Wills devising 
property situated within the state, and while it is also true 
that we adopt the construction of its own statutes by the 
state courts, a question may remain whether) the statute, 
as so construed, imports a violation of any df the rights 
secured by applicable provisions of the Constitution of 
the United States. And such is the contention here. * * * 
The Court of Appeals held that it was tlje execution 
of the power of appointment which subjected grantees 
under it to the transfer tax. This conclusion is binding 
upon this court in so far as it involves a construction of 
the will and of the statute. Nor are we able to perceive 
that thereby the plaintiffs in error were deprived of any 
rights under the Federal Constitution. The (rule of law 
laid down by the New York courts is applicable to all 
alike, and even if the view of the court of appeals re¬ 
specting the question was wrong, it was an error which 
we have no power to review.” 


In Chandler vs. Kelsey, 205 U. S. 466; 51 L. edJ 882, a gift 
was made for life with power of appointment in tl^e donee of 
the life estate. The power was exercised by will in 1902 and 
a tax levied by the State of New York at this time. The Su¬ 
preme Court held that the New York law governed as to 
whether or not title was derived from the original grantee or 
from the holder of the power: 

“That the will was effectual to transfer the estate was 
ruled by the court of appeals, and its decision on this 
question is binding here, as was held in Orr ds. Gilman, 
183 U. S. 278 ; 46 L. Ed. 196. * * * 

As in Orr vs. Gilman, supra, we must accept this de¬ 
cision of the New York court of appeals holding that it 
is the exercise of the power which is the essential thing 
to transfer the estates upon which the tax is idiposed.” 

In McCaughn vs. Girard Trust Co., 19 Fed. (2d) 218, there 
was involved a suit to recover federal taxes paid linder pro¬ 
test by certain heirs at law of one Emery, who b^ will had 
left his residuary estate in trust to accumulate. Sc^me years 
after his death it was adjudicated by the courts of Maine, 
the place of his domicile, that the trust was invalid as viola- 
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tive of the statute against perpetuities, and the residuary es¬ 
tate descended as intestate property to his heirs at law. It 
was the contention of the government that the income re¬ 
ceived by the trustee under the accumulating trust should 
be reported in a 1 lump sum and the taxes computed thereon, 
while it was the contention of the trust company, as repre¬ 
sentative of the heirs at law, that under the controlling in¬ 
fluence of the decision of the court of Maine the rate of in¬ 
come tax thereon was based on the amount of the shares of 
the individual distributees. The court in considering this 
question said: 

“This case concerns federal taxes collected from the 
Girard Trust Company, executor and trustee under the 
will of John J. Emery. They were paid under protest, 
and this is a suit against the government to recover them 
back. Such * recovery was allowed in the court below, 
whereupon this writ of error was taken. The statutes 
involved are the Revenue Act of 1916 (39 Stat. 756), as 
amended by the Act of March 3, 1917 (39 Stat. 1000), and 
the Act of October 3, 1917 (40 Stat. 300), and the ques¬ 
tion involved is, as stated by the court below, ‘whether the 
tax should be measured bv the trust estate income in 
bulk or by the shares of that income divided among the 
beneficiaries separately.’ (p. 218). 

The facts are that John J. Emerv, a resident of the 
State of Maine, died on September 5, 1908, leaving a will 
in which he directed that the funds involved here should 
accumulate. While his estate was in the course of admin¬ 
istration, the gross income upon this fund was assessed 
with taxes for the vears 1916, 1917, and 1918. There- 
after the question of validity of this accumulation trust 
was raised in the court of Maine having jurisdiction, 
with the result that bv its decree, which was finallv en- 
tered by consent, it was adjudged that ‘the complainants 
were entitled to the residuary estate absolutely and in 
fee, free of any trust, as well as the income therefrom 
with accumulations thereon.’ * * * 

* * * Consequently the funds here in question did not 
pass as a trust, but as the residuary estate of the dece¬ 
dent, which belonged to his several heirs. The differ¬ 
ing conclusions of the government and of these taxpayers 
depend on the time at which the tax status is fixed, (p. 
218). 

The contention of the government is that, when these 
taxes w r ere laid, the trust provisions of the will were then 


GUY T. HELVERING, COMMR. OF INT. REVENuIe. 


19 


l 

in force, and that the government was entitled to levy its 
tax according to the then situation, and consequently to 
tax the income as one accruing to the estate iq gross as a 
trust. The contention of the taxpayer is that the trusts 
were then void, although not so judicially determined, 
and that the real situation was that the fund was really 
held by the trustee, who was also executor, as |a residuary 
intestate estate, although that fact was not thei^, but subse¬ 
quently, so decreed when the trust was adjudged void. We 
are of opinion that the taxation acts as to estates were 
passed by Congress with appreciation of the fa^t that, as a 
practical administrative question, estates would often be 
in an undetermined situation incident to subsequent litiga¬ 
tion as to rights, thereto, and the taxation liability could 
not in such cases be fairly determined and justly laid until 
such disputed questions were determined. In ^he light of 
this practical consideration, we are of the opinion the tax¬ 
payer’s right and liability depended on facts, qnd not on 
appearances; that such facts, though subsequently deter¬ 
mined by judicial decree, justly referred batfk, in this 
case, for example, to the date of the testator’s death, and 
the rights which then, as found by subsequent decree 
really accrued. * * * 

* * * As the facts were ultimately adjudged, the in¬ 
come regularly accruing on this residuary estate was 
regularly payable to the owners of it, and was taxable as 
their incomes, (pp. 218-219.) 

The judgment below, which held the tax should be 
assessed, not in gross, but upon the individual shares 
of the heirs, is allirmed. (p. 219.)” 


In Commissioner vs. Field, 42 Fed. (2d) 820, there was in¬ 
volved federal income taxes on income received from a trust 
estate created by a will which had been construed by the 
courts of Illinois. Affirming the decision of the lower court 
granting relief to the taxpayer, the court said: 

I 

“Henrv died without issue before the time of distri- 
bution, and his share devolved upon Marshall. Marshall 
thereupon insisted that Henry’s share came to him free 
from the provisions for accumulation, the restraints upon 
alienation, and apparently also from the contingent re¬ 
mainders over. This the trustees denied, and a suit was 
begun in Illinois, whose courts had jurisdiction over the 
estate, in which it was decreed that Marshall \Vas right, 
that the provisions for accumulation no longer applied 
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to Henry’s share after his death, and that he became en¬ 
titled to the whole income as it fell due, ‘absolutely with 
all the incidents of absolute ownership, including the 
right of testamentary disposition and transmission by 

him to his heirs and next of kin.’ 

* * * 

* * * Hence the case turns upon whether, after the Il¬ 
linois decree, Marshall had a present interest in the in¬ 
come of Henry’s share assignable under the law of Illi¬ 
nois. If so, his deed as effectively divested him of the 
assigned interest, as though it had been land or a chat¬ 
tel; his wife became the beneficiary under the trust, and 
was the only person who could be taxed.” 

The very recent case of Hawks vs. Hamill, No. 147, decided 
January 9, 1933; 77 L. ed. 285, illustrates the extent to which 
the Supreme Court has gone in holding the decisions of state 
courts of competent jurisdiction with respect to local prop¬ 
erty rights and controlling also federal courts, and while it is 
not a case involving the levying of federal taxes, nevertheless, 
the principles there enunciated are equally applicable to the 
facts presented by this record. 

In Fidelity & Columbia Trust Co. vs. Lucas , 66 Fed. 166 
(C. C. A. 6th), the court in reversing the judgment of the lower 
court, which affirmed a deficiency assessment of federal taxes, 
applied the principles just adverted to to the extent of declar¬ 
ing that federal courts are inclined to follow state courts’ de¬ 
cisions on identical issues in event of doubt where such is¬ 
sues involve the construction of the provisions of a will. 

In Appell vs. Commissioner , 10 B. T. A. 1225-1231, the 
Board said of the effect of the decision of a state court: 

“The effect of the above decision, as we construe it, is 
that the trust was not void, but only those provisions pro¬ 
viding for the accumulation of income. The fact that 
such decision was rendered after the taxable years in 
question does not, in the opinion of the respondent, af¬ 
fect the taxability of the trust during those years on the 
income which under the provisions of the will was to be 

accumulated. We can not agree with his position. 

* * * 

As finally determined in the instant case the trust was 
not one for the accumulation of income, or one in which 
the trustees were granted discretion as to the distribution, 
but the income was vested in the beneficiaries and they 
were entitled to receive the same from the date of the 
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testator’s death. That right, although subsequently deter¬ 
mined, fixed the status of the income for the taxable years 
in question.” 


In White vs . Commissioner , 25 B. T. A. 243, the 


court held 


“The petitioners are life beneficiaries uncler certain 
trusts created pursuant to the will of a decedeiit who died 
a resident of the State of New York. Included in the 
trusts so created were two leaseholds on property in New 
York. Protracted litigation ensued on account of the ad¬ 
ministration of the estate and the setting up of the trusts 
provided by the will. After the highest cou|rt of New 
York had rendered its decree, requiring th^t specific 
property be set aside in the trusts in question fo produce 
the requisite income for the beneficiaries, the final judg¬ 
ment was entered by the surrogate’s court on tljie basis of 
an accounting by the trustees in which an aifiount was 
reserved by them from the income of the tru|sts on ac¬ 
count of the exhaustion of the leaseholds included in the 
trusts. The amounts so set aside by the trustees have 
never been distributed to the beneficiaries, but pave been 
considered a part of the corpus of such trusts, 
the amounts so retained by the trustees do not 
taxable income to the beneficiaries.” 


field, that 
constitute 


Whitcomb vs. Commissioner , 22 B. T. A. 118, Was a case 
where a trustee of a trust estate holding valuable parcels of 
real estate in the City of San Francisco, failed to set up a re¬ 
serve for depreciation of the assets of the trust estate. The 
trustee filed his account for the period from 1903 to 1928, 
which account was opposed by two of the remaindermen, who 
alleged that the trustee should have set up a reservje for de¬ 
preciation. After a hearing, at which all interestep parties 
were represented by counsel, the court entered a decree re¬ 
quiring the trustee to set up a reserve for depreciation and 
requiring the beneficiaries to return to the trust estate amounts 
received by them representing this reserve. The beneficiaries 
gave their personal notes payable at the termination of the 
trust, which notes did not by their terms bear interest. The 
Board held that the construction given to the trust by the Su¬ 
perior Court of the State of California, having not f>een re¬ 
versed or modified, was binding upon all parties in interest, 
as well as binding upon the federal courts. In its opinion the 
Board states: 
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“The trust which produced the income in question 
was created by the last will and testament of A. C. Whit¬ 
comb, and it and its trustee or trustees are within the 
jurisdiction of the Superior Court of the State of Cali¬ 
fornia, in and for the City and County of San Francisco, 
and the decree of that Court respecting the trust, when 
not reversed or modified by a tribunal having appropri¬ 
ate appellate jurisdiction, is binding upon all the parties 
interested in the trust. Its decrees with respect to the 
trust are also binding on the several federal courts. Uter- 
hart vs. United States , 240 U. S. 598. That Court has de¬ 
termined and decreed that the trustee should have, prior 
to 1927, deducted from the gross income of the trust and 
retained in his possession amounts adequate to offset the 
depreciation of the trust property, and the trustee has 
been directed to deduct and retain amounts for deprecia¬ 
tion in 1928 and thereafter. While the proceeding before 
the Superior Court may have been a friendly one, as is 
urged by counsel for the respondent, nevertheless, all par¬ 
ties interested in the trust, including Harvard College, the 
contingent remaindermen, were notified and appeared in 
person or by counsel and the decree is binding on all of 
them and fixes the amount of income distributable to each 
beneficiary. Farewell vs. Commissioner , 38 Fed. (2d) 
791-795. And the judgment of the Court is that during 
the years 1921 to 1926, inclusive, the petitioners were en¬ 
titled only to the income of the trust after deducting and 
setting aside adequate amounts for depreciation of the 
trust property, and that they should repay to the trustee 
what they had received in excess of the proportionate 
share of the income so computed. In other words, no part 
of the payments made to them out of the amount deducted 
for depreciation belonged to them. * * * 

In the present proceeding the facts are much more 
favorable to the contention of the petitioners than were 
the facts in the Brenneman case, because in that case 
amounts for depreciation and depletion of the trust prop¬ 
erty were deducted and retained by the trustee pursuant 
to a construction placed upon the will by the beneficia¬ 
ries, while in the instant proceeding the will was con¬ 
strued by the courts and a decree entered announcing such 
construction and fixing the rights of the parties there¬ 
under.” 

Previous to this opinion an appeal of three of the bene¬ 
ficiaries of the said College Trust had held that the trustee 
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was not entitled to deduct the reserve contended for. And 
further, this court, on May 23, 1933 in Docket Nos. ^5665, 5666, 
5668, 5670, 5673, and 5675, rendered its decision reversing the 
decision of the Board of Tax Appeals, supra. Likewise, the 
Circuit Court of Appeals of the Ninth Circuit, on January 9, 
1933 in Docket Nos. 6833, 6834, 6835, being the appeals of 
John Freuler us. Commissioner , reversed said decision of the 
Board of Tax Appeals, but on October 9, 1933 the! Supreme 
Court of the United States granted petitions for writs of cer¬ 
tiorari in each of such cases. 

In Highland Park Mfg. Co. us. Steele , 232 Fed. 10, a suit 
was brought for the partition of land. The question arose if 
in construing a trust instrument the rule in Shelley's case 
should be applied. The Supreme Court of the state in the 
suit between this plaintiff and another defendant construed 
the same devise and held that the rule in Shelley’d case did 
not apply. The Federal Court gave great weight to the State 
Supreme Court decision and reached the same result. 

In Commonwealth us. Fidelity & Columbia Trust Com¬ 
pany, 188 S. W. 658 (Ky.), a lower court of the state of Ken¬ 
tucky concluded that X was the wife of Y and ordere4 a legacy 
paid to her on Y’s death. The State of Kentucky tjien sued 
the executor for the purpose of collecting an inheritance tax 
based upon the theory that X was not in fact the >^ife of Y. 
The court held that the judgment of the lower court holding 
that X was in fact the wife of Y was controlling ai}d bound 
the State of Kentucky in the present proceeding: j 

I 

“It would seem that the judgment of the Jefferson Cir¬ 
cuit Court—which stands unreversed and unmodified— 
declaring Ellen J. Ewald to have been the wife of L. P. 
Ewald at the time of his death, and the statute Which ex¬ 
empts from an inheritance tax property received by a 
wife would be sufficient to determine the correctness of 
the judgment appealed from. But, notwithstanding the 
irrefutable reasons furnished by the judgment and the 
statute why the Commonwealth should not recover the 
inheritance tax, counsel for the Commonwealth argue that 
because the Commonwealth was not a party to the litiga¬ 
tion in which Ellen J. Ewald was adjudged to be the wife 
of L. P. Ewald, this judgment is not conclusive on the 
Commonwealth, and it has the right in this collateral pro¬ 
ceeding to open up the controversy and have relitigated 
the question whether this woman was in fact the wife of 
L. P. Ewald at the time of his death. It is however, so 
plain that the judgment cannot be upset in this collateral 
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proceeding that we need not cite any authority in sup¬ 
port of the conclusiveness of the judgment. 

It may not, however, in this connection, be amiss to 
say that a case might arise in which the Commonwealth 
would not be bound by a judgment in a suit or proceed¬ 
ing to which it was not a party when by the judgment it 
was deprived of taxes to which, except for the judgment, 
it would be entitled. But this condition could only arise 
when the judgment was fraudulent or collusive, and ren¬ 
dered with the purpose of defeating the Commonwealth 
in the collection of its taxes.” 

The foregoing authorities clearly sustain the contention 
of petitioner that the construction of the District Court of 
Iowa in and for Polk County placed upon the terms of the 
trust conveyance insofar as the duties and power of the trus¬ 
tees and the rights of the beneficiaries are concerned, is bind¬ 
ing on both the trustees and the beneficiaries and upon this 
court. And the mere fact that a contrary construction was 
placed upon the trust conveyance by the court in Hubbell vs. 
Burnet, supra, is of no controlling force, for it has been firmly 
established by decisions of the Supreme Court of the United 
States, as well as of the Circuit Court of Appeals, that where 
a Federal Court has passed upon a particular subject, it will, 
nevertheless, reverse its position in a later case in the event 
that in the meantime a State Court decision upon a question 
involving local law intervenes. 

Thus, in Roberts vs. Lewis, 153 U. S. 367; 38 L. ed. 747, one 
Dawson made a will giving his wife a certain estate. He died 
in the year 1869. On December 15, 1871, Dawson’s widow 
conveyed a part of her interest in the estate of the plaintiff. 
In 1877 the children of the widow, who had since remarried, 
made a conveyance of the same estate to the defendant. In 
1881 the Supreme Court of the United States had held that 
this particular widow took a life estate only, but a later deci¬ 
sion of the Nebraska Supreme Court decided that this widow 
had a fee in the property devised to her. Two questions were 
certified to the United States Supreme Court in this case: 

1. Which decision would the United States Supreme Court 
follow? In answer to this question the Supreme Court con¬ 
cluded that it would be bound by the decision of the Nebraska 
Supreme Court and that in view’ of this state court decision 
it would overrule its first decision. 

2. Was it material that the defendant has purchased his 
land after the first decision of the United States Supreme Court, 
but before the decision of the State Court of Nebraska? The 
court held that this fact was immaterial: 
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“The opinion of the Supreme Court of the state ap¬ 
pears to have been formed upon full consideration of the 
difficulties of the case; and is entitled to great weight, es¬ 
pecially upon the construction of the statute off the state. 
Suydam u. Williamsoiiy 24 How. 427 (16:742). And this 
court, on reconsideration of the whole matterl with the 
aid of the various judicial opinions upon the subject, and 
of the learned briefs of counsel, is of the opinidn that the 
sound construction of this will, as to the extent of the 
power conferred on the widow, is in accordance with the 
conclusion of the state court, and not with tl^e former 
decision of this court, which must, therefore, be consider¬ 
ed as overruled.” 

In Suydam us. Williamson, 24 Howard 427; 16 L. ed. 742, 
an action in ejectment was brought to test the validity of a 
deed. In prior litigation the Court of Appeals of th^ State of 
New York upheld by a divided court the validity of this par¬ 
ticular deed, and this decision was reversed in a former opin¬ 
ion by the United States Supreme Court. A case \^as again 
taken to the New York Court of Appeals involving |the same 
title, and the decision of the earlier New York Couipt of Ap¬ 
peals case was upheld. Now, the Supreme Court of tpe United 
States in another case involving the same title, reversed its 
former decisions and adhered to the second decision of the 
Court of Appeals of the State of New York. 

In Fairfield vs. County of Gallatin, 10 Otto 47; ^5 L. Ed. 
544, certain bonds were issued as a gift to a railroad] in Octo¬ 
ber, 1870. In 1874 the Supreme Court of the State of Illinois 
determined that the gift was valid, but in 1875 the United 
States Supreme Court in a case in which the State Supreme 
Court decision was not called to its attention, concluded that 
the gift was void. Now, in another case involving the same 
issue of bonds the court concluded that it was bound by the 
state court decision, and therefore handed down an opinion 
to the effect that the issue of bonds was valid. 

In Boat us. Metropolitan Museum of Arts, 19 Fed. 454 (C. 
C. A. 2d), a suit was brought by an executor against a bene¬ 
ficiary to have two paragraphs of a will declared pull and 
void. In an earlier Circuit Court of Appeals decision involv¬ 
ing the same parties, it was held that the two particular! clauses 
were void. However, subsequent to the first Circuit C^ourt of 
Appeals decision, two state supreme court decisions were 
handed down, both of which established the validity of the 
entire will. The present case involved the same parties and 
the same questions as were involved in the first federal case. 
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and the Circuit Court of Appeals in view of the subsequent 
state court decisions reversed its holding and declared the par¬ 
ticular paragraphs of the will to be valid. In its opinion, the 
court states: 

“Now the Court of last resort of Rhode Island has held 
that the trust deed was properly executed, and has ad¬ 
mitted it to probate and therefore it has not failed as a 
will. The appellees, however, argue that the attempted 
disposition of the residuary property by that instrument 
has failed for the reason that the instrument contained 
a clause of revocation and modification and was there¬ 
fore alterable. But the courts of Rhode Island have now 
held that the presence of the clause did not destroy its 
validity as a testamentary instrument. The courts there 
have gone further than merely holding that the trust deed 
may be probated. Merrill vs. Atwood , supra. The pro-' 
bate, having been declared valid and effective as a testa¬ 
mentary disposition, makes the residue testate, instead 
of intestate, and disposes of the claim of title which the 

next of kin assert. 

* * * 

Because of the probate of the trust deed, and what has 
been said by the highest court of the state as to the valid¬ 
ity of its clauses, the case is different than it was when 
here before (298 F. 894), and also from the case presented 
before the First Circuit in 275 F. 513. We are not now at 
liberty to hold that the trust deed was invalid as a testa¬ 
mentary disposition. It is much like a situation where a 
new will has been found and admitted to probate. Our 
duty now is to consider the case from every aspect, with 
all the instruments before us—the original paper (called 
the will), the codicil, and the trust deed. The exclusive 
authority to enact the state law—statute of wills—and 
its final authority to say what it means and requires is a 
matter for the state courts.” 

So we submit that the decision and order of the Board of 
Tax Appeals, affirming the action of the Commissioner in 
increasing the net income of petitioner as above set forth, was 
the result of a construction placed upon the duties and powers 
of the trustees and the rights of the beneficiaries, clearly con¬ 
trary to the construction placed thereon by the court having 
competent jurisdiction over the administration of the trust, 
and therefore, in this respect, constituted error and should be 
set aside. 
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Petitioner was not taxable upon any portion of the sums set 
aside, retained and utilized by the trustees on account of deprecia¬ 
tion of depreciable property purchased or constructed by the trus¬ 
tees with corpus assets of the trust subsequent to the creation of 
the trust. 

The trustees were by the trust agreement given express au¬ 
thority to improve the trust property (R. 58) and were re¬ 
quired to invest proceeds of sales of Class B and C property 
in real estate located in Polk County, Iowa, or the improve¬ 
ment of Class A property (R. 59-60). 

The record in these appeals shows that of the amounts set 
aside, retained and utilized by the trustees for depreciation 
upon depreciable property, the following amounts represent 
depreciation taken upon trust property purchased or con¬ 
structed by the trustees subsequent to the creation of the trust: 


In 1924 .$33,682 j27 

In 1925 . 34,207.52 

In 1926 . 39,819J07 

In 1927 . 40,942.197 

The record further shows that all of the improvements on 
account of which a charge for depreciation for street and 
sidewalk improvements paid by the trustees through the 
medium of special assessments was set aside, were improve¬ 
ments erected since the creation of the trust estate. 

The Board of Tax Appeals in the case of Newbury us. Com¬ 
missioner , Decision 7577, promulgated May 17, 1932, had un¬ 
der consideration the question of the right of a trustee to set 
aside from income such amounts to establish a fund to re¬ 
place in the corpus so much of an investment mad^ by the 
trustee as is lost by depreciation, and determined that the 
amount so reserved should not be included in the distributable 
income of the beneficiaries. 

In that case the trustee, acting under a trust created by a 
will, borrowed money on the security of certain real property 
and erected a seventeen story office building therein. The 
trustee set up a reserve for depreciation of the building and 
deducted the same in computing the shares to be pai^ to the 
beneficiary under the trust. The Board determined that the 
trustee was required to set up the reserve for depreciation and 
that consequently this reserve was not taxable to tl}e bene¬ 
ficiaries of the trust. The Board differentiated this c^se from 
those in which the depreciable assets were a part of the orig- 
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inal trust estate and the case holds specifically that a trustee 
may not purchase or erect a depreciable asset and deprive 
the remaindermen of a portion of the estate by his failure to 
set up a reserve for depreciation. The court said: 

“Where a trustee makes investments with the corpus 
of an estate, he is duty bound to see that, so far as rea¬ 
sonably may be, the corpus always includes the equiva¬ 
lent of the amount invested. If bonds belong to a tes¬ 
tator and are worth more than par at his death, the trus¬ 
tee may not have to retain any of the interest. But courts 
have frequently held, for example, that a trustee who 
holds bonds at a premium, should retain the equivalent 
of the premium from interest and pay only the excess to 
the life tenants. In re Stevens, et al., 187 N. Y. 471; 80 
N. E. 358; New England Trust Company vs. Eaton, 140 
Mass. 532; 4 N. E. 69; in re Allis Estate, 123 Wis. 223, 101 
N. W. 365; Curtis vs. Osborn, 79 Conn. 555, 65 Atl. 968; 
in re Gartenlaub f s Estate, (Cal.) 198 Pac. 209; Kate M. 
Simon, Dec. 3653, 10 B. T. A. 1186; Ballantine vs. Young, 
74 N. J. E. 572, 70 Atl. 668, affirmed 76 N. J. E. 613, 75 Atl. 
1100. Might he accomplish a contrary result by simply 
erecting a building with corpus or borrowed funds and 
paying all of the rents to life tenants? He could if he had 
authority from the grantor expressed in the instrument 
creating the trust. Here the will gave no such authority. 
This case is distinguished from those where the exhaust¬ 
ing property was originally a part of the trust estate. 

The building in question was not in existence when 
the testator died, but w^as built at some later date. The 
principal part of the cost was paid from borrowed funds. 
The balance came from the corpus of the estate. The 
building was erected on land in Block 58 of the original 
Town of Chicago. The will gave the trustee authority to 
thus borrow' and build. There is nothing in the will indi¬ 
cating that the testator intended the trustee should not 
deduct depreciation on any buildings she might erect. In 
the only provision of the will specifically referring to this 
property, the testator indicated a wish that the real es¬ 
tate in this Block 58 should be held together for the bene¬ 
fit of his entire estate and the beneficiaries thereunder. 
Had the trustee made no provision for replacing the build¬ 
ing or paying off the mortgage from the income of the 
building, obviously the testator’s wish could have been 
carried into effect only at the expense of other property 
constituting corpus of the estate in violation of the rights 
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of the remaindermen. If the language of the will is not 
clear on this point, the interpretation placed upon it by 
the parties may be the decisive factor. William E. Scripps, 
et al.y Trustees, Dec. 182, 1 B. T. A. 491; Mary L. Barton, 
Trustee, Dec. 2043, 5 B. T. A. 1008; E. L. E . tirenneman, 
et at., Dec. 3511, 10 B. T. A. 544; Kate M. Sirhon, supra; 
John L. Whitehurst, Dec. 4259, 12 B. T. A. 14i6; Rita M. 
Kohler White, et at., Dec. 7391, 25 B. T. A. 243. The trus¬ 
tee retained a part of the income for the purpose of main¬ 
taining the corpus whole. The life beneficiaries not only 
made no objection to this action but now insist it was 
proper. The will required, or was at least susceptible of, 
the construction which the trustee and the beneficiaries 
placed upon it. This construction was adverse! to the in¬ 
terests of these petitioners. We think that they had no 
right under the will to have the annual incomC from the 
building distributed to them except as it exceeded an ap¬ 
propriate amount to restore the cost of the building at the 
end of its estimated life.” 

See also Falk us. Commissioner, (C. C. A. 7th) 64 Fed. 
(2d) 171. Reynolds vs. Cooper, (C. C. A. 10th) 64 Fed. 
(2d) 644. 

We, therefore, submit that the decision and order of the 
Board of Tax Appeals in affirming the action of the Commis¬ 
sioner in increasing the net income of petitioner insofar as 
such increase is represented by any part of the aihounts set 
aside, retained and utilized by the trustees for thd purpose 
of recovery of loss by virtue of the use of depreciable prop¬ 
erty purchased or constructed by them subsequent to the crea¬ 
tion of the trust, is erroneous and should be set aside. 

III. 

Petitioner, during all the time involved in this case, was on a 
cash receipts basis and was, by the judgment and decree of the Dis¬ 
trict Court of Iowa, in and for Polk County, precluded from re¬ 
ceiving any portion of the funds set aside, retained and utilized by 
the trustees on account of depreciation of depreciable property, and 
hence under applicable statutes could not be required to Report the 
same and pay taxes thereon. 

The decision in the case of Grover C. Hubbell vs. F: C . Hub- 
bell, et al.. Trustees of the Frederick M. Hubbell Estate, by 
the District Court of Iowa in and for Polk County, precludes 
the payment by the trustees to the beneficiaries of that estate 
of any portion of the reserve set aside by them for deprecia- 
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tion or on account of the undepreciated cost of obsolete build¬ 
ings demolished or abandoned by order of the trustees. By 
virtue of this decision no income has been realized, or can 
be realized, by the beneficiaries from these reserves, and since 
petitioner was upon a cash receipts basis in each of the years 
involved, the Commissioner erred in increasing the net in¬ 
come of petitioner by amounts representing any part of the 
sums set aside, retained and utilized by the trustees for such 
purpose. 

Section 42 of the Revenue Act of 1928, which is substan¬ 
tially the sam6 as Sections 213 (a) of the 1924 and 1926 Acts, 
provides: 

“The amount of all items of gross income shall be in¬ 
cluded in the gross income for the taxable year in which 
received by the taxpayer, unless, under methods of ac¬ 
counting permitted under Sec. 41, any such amounts are 
to be properly accounted for as of a different period.” 

Under this section and under Articles 331 and 332 constru¬ 
ing this section, it is obviously the intention of Congress only 
to tax that portion of the taxpayer’s income which is actually 
reduced to his possession or constructively received by him 
within the purview of Article 332. In the instant case one of 
the beneficiaries of the Hubbell trust has made a demand upon 
the trustees and brought suit against the trustees for the dis¬ 
tribution of this depreciable reserve. The trustees have de¬ 
nied liability and a decree of a competent court of the State 
of Iowa has concluded that the trust instrument makes it im¬ 
perative that the trustees create this reserve for the benefit of 
the remaindermen and to the exclusion of the life beneficia¬ 
ries. There is, therefore, no possible way in which the life 
beneficiaries of the Frederick M. Hubbell Trust Estate can 
force the trustees to pay to them their proportion of the reserve 
for depreciation. The Federal Court can express an opinion 
upon the duties of the trustees, but it cannot order the trus¬ 
tees to distribute this reserve. This power is given only to the 
state court which has upheld the trustees rather than the bene¬ 
ficiaries. It seems logical, therefore, to state that regardless 
of the federal court’s opinion as to the duties of the trustees, 
nevertheless, in view of Sec. 42 of the Revenue Act of 1928, 
it must necessarily hold that the beneficiaries are not taxable 
for this reserve for the simple reason that it has never been 
received by the beneficiaries, and in all probability never will 
be received by them. 

The provision of the Revenue Act stating that the income 
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from the trust shall be taxable to the beneficiaries whether 
distributed to them or not, must have reference only to situa¬ 
tions where there is a constructive receipt of the income by 
the beneficiaries, and certainly not to a situation where the 
trustees have taken a position antagonistic to the claims of the 
life beneficiaries and have been supported in this position by 
a court of competent jurisdiction. The Revenue Acts and de¬ 
cisions have repeatedly construed a trust estate asi a taxable 
entity separate and distinct from the beneficiaries tjhereunder, 
and if this entity is preserved in the present situation it can 
under no possible theory be claimed that the life beneficiaries 
have received gross income from the trust estate representing 
the amount of the depreciation reserve. 

In Kyle us. Commissioner , 43 Fed. (2d) 291 (C. |C. A. 3d), 
the petitioners, who were attorneys at law, performed legal 
services for a period of time extending from 19(^9 through 
1915. A judgment was rendered in 1915 for the va|lue of the 
services, but the judgment was not paid until 1920. The 
court held that the beneficiaries were taxable in j the year 
1920 for all of the cash received in the year, representing legal 
services rendered since March, 1913, and that the liability for 
the payment of the taxes was not fixed when th^ services 
were rendered, or when the judgment was obtained^ 

In Burnet us. Sanford & Brooks Co. t 282 U. S. 359 i 75 L. ed. 
383, the respondent from 1913 to 1915 had a contract for dredg¬ 
ing the Delaware River. In making its return for |the years 
1913 to 1916 respondent added to gross income the payments 
made under the contract that year and deducted the expenses 
paid. The total expenses during those years exceeded pay¬ 
ments received by $176,000. In 1920 the respondent secured 
a judgment against the United States for $192,000, represent¬ 
ing damages for breach of warranty of the character of the 
material to be dredged. The Court of Appeals held| that the 
amount received was not taxable income for the year 1920 in¬ 
asmuch as it represented losses sustained in prior years, but 
required the taxpayer to file amended returns for 1913 to 1916 
showing the amount of this judgment as income. Th|e United 
States Supreme Court, however, concluded that the amount 
received was not income until the judgment was entered and 
paid, and that the entire amount constituted income} for the 
year 1920 and not for the years 1913 to 1916. j 

In Bleaze us. Commissioner of Internal Reuenue , 16 B. T. A. 
972, the petitioner rendered service as a nurse over a period 
of a number of years and after the death of the one for whom 
the services were performed she brought an action jat com¬ 
mon law and recovered the value of her services. The court 
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held that the amount recovered was all income in the year in 
which it was recovered and paid, and was not income for 
years during which the services were rendered. 

In Lucas us. American Code Co., 280 U. S. 445 ; 74 L. ed. 
538, the company attempted to deduct its reserve set up for 
loss to be occasioned from a suit instituted by one of its em¬ 
ployes. The suit was strenuously contested by the company, 
but ultimately the case was lost and a judgment paid. The 
court held that the reserve was unlawful and that no taxable 
loss resulted until a judgment was ultimately obtained against 
the petitioner: 

“Generally speaking, the income tax law is concerned 
only with realized losses, as with realized gains. * * * 

The Board of Tax Appeals has held, in a series of well- 
reasoned opinions, that a loss occasioned by the taxpay¬ 
er’s breach of contract is not deductible in the year of 
the breach, except under the special circumstances where, 
within the tax year, there is a definite admission of lia¬ 
bility, negotiations for settlement are begun, and a rea¬ 
sonable estimate of the amount of the loss is accrued on 
the books.” 

In II-2 CUMULATIVE BULLETIN, 169, there was a legal 
dispute as to the proper distribution of the income of a trust 
which on its face provided for the periodical distribution 
of the entire net income. The opinion holds that the portion 
of the income withheld by the trustee pending the termination 
of the litigation is not income distributable to the beneficiaries: 

“It is true that subdivision (d) of Section 219 provides 
that ‘in cases under paragraph (4) of subdivision (a), 

* * * the tax shall not be paid by the fiduciary, but there 
shall be included in computing the net income of each 
beneficiary that part of the income of the estate or trust 

* * * which, pursuant to the instrument or order govern¬ 
ing the distribution, is distributable to such beneficiary, 
whether distributed or not, * * V It seems clear, how¬ 
ever, that in order to be taxable to the beneficiary the 
income must be in fact distributable to him, it must be 
his for the mere asking; that is, the income must be at 
least constructively received by him. It is not believed that 
the courts would look with favor upon an attempt to tax 
as income to the beneficiary any income of a trust of 
which he could not, by any act of his own, obtain pos¬ 
session. With regard to the income withheld by the trus- 
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tee pending the termination of the dispute as to its own¬ 
ership, it cannot be said, therefore, that such income is 
in fact distributable either to D or to C.” I 

Based upon the foregoing authorities, the petitioner sub¬ 
mits that the decision and order of the Board of Tai Appeals 
in affirming the action of the Commissioner in increasing her 
income in each of the years involved in these appeals, by 
sums which she was precluded from ever realizing as the re¬ 
sult of a judgment and decree of a court of competent juris¬ 
diction in the place of the location of the property composing 
the corpus of the trust, is erroneous and should be set aside. 

Respectfully submitted, 

Thomas P. Littlepage, 

Joseph G. Gamble, 

Attorneys for Petitioner. 

Littlepage, Littlepage & Spearman, j 

Washington, D. C. 

Gamble, Read & Howland, 

Des Moines, Iowa, 

Of Counsel . 
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APPENDIX. 


Revenue Act of 1928. 

“Sec. 23. Deductions from gross income. In computing 
net income there shall be allowed as deductions: * * * (k) 
depreciation. A reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or business, in¬ 
cluding a reasonable allowance for obsolescence. In the case 
of property held by one person for life with remainder to an¬ 
other person, the deductions shall be computed as if the life 
tenant were the absolute owner of the property and shall be 
allowed to the life tenant. In the case of property held in 
trust, the allowable deduction shall be apportioned between 
the income beneficiaries and the trustee in accordance with 
the pertinent provisions of the instrument creating the trust, 
or, in the absence of such provision, on the basis of the trust 
income allocable to each. 

Section 161* Imposition of tax. (a) Application of tax. 
The taxes imposed by this title upon individuals shall apply 
to the income of estates or any kind of property held in trust, 
including— * * * (a) (2) income which is to be distributed 
currently by the fiduciary to the beneficiaries, * * *. 

Section 162, Net income. The net income of the estate or 
trust shall be computed in the same manner and on the same 
basis as in the case of an individual, except that— * * * 

(b) There shall be allowed as an additional deduction 
in computing the net income of the estate or trust the amount 
of income of the estate or trust for its taxable year which is 
to be distributed currently by the fiduciary to the beneficia¬ 
ries, * * * but the amount so allowed as a deduction shall be 
included in computing the net income of the beneficiaries 
whether distributed to them or not.” 

Revenue Act of 1926. 

“Section 212. (a) In the case of an individual, the term 

‘net income’ means the gross income as defined in Section 213 
less the deductions allowed by Sections 214 and 206. 

“Section 214 (a) That in computing the net income there 
shall be allowed as deductions: 

(8) A reasonable allowance for the exhaustion, wear and 
tear of the property used in the trade or business, including 
a reasonable allowance for obsolescence— * * 

Sections 213, 214 and 219 of the Revenue Act of 1924 are 
substantially identical with the same numbered sections of the 
Revenue Act of 1926. 
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Constitution of the State of Iowa. 

“Article V, Section 6. The District Court shall be a court 
of law and equity, which shall have distinct and separate juris¬ 
dictions, and have jurisdiction in civil and criminal matters 
arising in their respective district, in such manner as ^hall be 
prescribed by law.” 

i 

Code of Iowa, 1931. j 

“Section 10761. The District Court shall have general, 
original, and exclusive jurisdiction of all actions, proceed¬ 
ings, and remedies, both civil and criminal, except ip cases 
where exclusive or concurrent jurisdiction is or may here¬ 
after be conferred upon some other court or tribunal by the 
Constitution and Laws of the State, and shall have and exer¬ 
cise all the powers usually possessed and exercised byi courts 
of record.” 



